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PREFACE 


The Vyavahiramaytkha of Nilakantha is a work of paramount authority 
on Hind Law in Gujerat, the town and island of Bombay and in northern 
Konkan. Even where, as in the Maratha country and in the District of Ratnagiri, 
the Mita ‘sara is the paramount authority, it occupies a very important, though 
a subor .nate. place. The first English translation of the Vyavahiramaytkha 
was pu! ished in 1827 by Borradaile. Considering the state of Sanskrit 
Scholarsh'p among Westerners more than a hundred years ago the translation 
was a creditable performance. But, as has been judicially noticed, Borradaile’s 
translation is in many places infelicitous!, obscure? or positively wrong. Be-, 

‘sides, Borradaile’s method of dividing the translation into chapters, sections 
and placita, though convenient to judges and lawyers for purposes of reference, 
conveyed to those unacquainted with the Sanskrit language or the original 
work the wrong impression that the origipál was similarly divided. >- About 
fifty years ago the late Rao Saheb V. N. Mandlik brought out a scholarly 
translation of the Vyavaharamaytkha, that was a great improvement on 
Borradaile’s work, both in the accuracy of the translation and the method of its 
presentation. That work is not now available in the market It omitted the 
section on ordeals, it did not refer to decided cases and was also inaccurate 
in some places, ag a reference to the pages indicated in the Index to this tran- 
slation will show. In 1994 Mr. J. R. Gharpure of Bombay, the indefatigable 
editor of the ‘Collection of Hindu Law Texts’ brought out a translation of the 
Vyavabavamayikha. In this translation he generally follows the late Rao 
Saheb V. N. Mandlik, though here and there improvements are made; but 
he does not translate the section of the work on ordeals, nor does he cite even 
a considerable body of decisions of the High Courts that have a direct bearing 
on the text of the Vyavaharamaytkha. 

In the translation here presented, the whole of the Vyavaharamay®kha has 
been rendered into English. The text chosen for translation is that contained 
in the edition of the Vyavaharamaytkha published by the Bhandarkar Oriental 
Research Institute at Poona in 1926. The pages of the text have been in- 
dicated at tho bottom of the pages of the translation. In this translation, 
explanatory notes have been added in order to elucidate the meaning of the 
author. References to tho pages of the notes in the Poona edition where the 
Vyavaharamayikha has been exhaustively annotated have also been given in 
appropriate places for those who want to make a deeper study of the original 
and the translation. The Vyavahüramayükha is written in continuous prose, 
except where quotations in verse (which are numerous) are cited from 


1, Vide 2 Bom. 888 at p. 421. 
2. Vide 14 Bom. 612 at p. 617, 17 Bom. 769 at p, 762. 
8. Vide Sitabai v, Vasanirao 9:Bom. L, E, 201 at pp. 205-6, 
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ancient works and sages. In the present translation quotations in verse have 
been clearly indicated by the method of beginning them in a separate line and 
by lessening the size of the lines of the translation of verses by a few letter spaces 
as compared with the rest of the work. Another feature of this translation 
is that exhaustive citations of decided cases have been made, wherein the 
Maytkha has either been quoted, explained, criticised, referred to or which 
have an important bearing on the law as laid down in the Vyavaharamaytkha. 
The decisions of courts have in a few places been also criticized. It has, 
however to be borne in mind that this work does not profess to be a treatise 
on Hindu Law and that, therefore, no one should expect that all possible 
cases on Hindu Law would be found digested herein. 

As judges and the legal profession have been accustomed for decades 
to use the translations by Borradaile and Mandlik and as decided cases cite 
quotations from and give references to these translations, in the corner of each 
page of this translation corresponding portions of Borradaile's translation con- 
tained in Stokes’ collection of Hindu Law-books and Mandlik's translation have 
been indicated with the letters S and M respectively. 

The Introduction to the edition of the text of the Vyavahiramaytkha 
deals exhaustively with the family and personal history of Nilakantha, the 
works of Nilakantha, the period of his literary activity, the contents of his 
twelve Maytkhas which together constitute his digest called Bhagavanta- 
bhüskara, his position in Dharmas'&stra Literature and the position of the 
Vyavahüramayükha in modern Hindu Law. Those who want to make s 
detailed study of these matters must refer to that Introduction. But for the 
benefit of those who do not know Sanskrit a brief treatment of the matters 
detailed above is given here. 

An exhaustive synopsis of contents, an index of cases and Law Reports 
and a general index which also contains in italics important Sanskrit words 


will, it is hoped, add to the usefulness of this edition of the translation of 
the Vyvaharamaytkha. 


P. V. Kane. 
S. G. Patwardhan. 
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INTRODUCTION 


Information about the family of Nilakantha can be gleaned from sevoral 
sources: S‘ankarabhatta, the father of Nilakantha, wrote an account of 
the family called Gadhivarnsanucarita. This work was so called because the 
gotra of the family was Vis vamitrae The work was brought to the notice of 
scholars by the late Mahamshopüdhy&ya Haraprasad Sastri ( vide Indian 
Antiquary, vol. 41 pp. 7-13 ). Pandit Kantanathabhatta published at Mir- 
zapur in 1908 a poem called ' Bhattavarne akivyam ' in ten 807908 (cantos ) 
and 409 verses, in which he gives a detailed history of the family to which 
both he and Nilakantha belonged. Besides, the numerous works composed 
by the members of this family during the period of several centuries furnish 
considerable material for constructing a brief but reliable history of the family. 


The home of the family was at Paithan in the Deccan on the Godüyari. 
The gotra of the family was Vis vamitra or Gadhi. The most ancient ances- 
for named is Nagapis a or N&ganütha, whose son was Cingadeva, whose son 
was Govinda, The real history of the family begins with Rames varabhattea, 
son of Govinda: Rames varabbatta was a very learned man, had numerous 
pupils, cured of leprosy the son of an influential Mahomedan officer of tha 
Ahmednagar kingdom and travelled extensively, When on a pilgrimage to 
Dvaraka his first son Nariyanabhatia was born to him in sake 1435 (1513 A.D.). 
Rames varabhatta migrated eight years later to Benares. Ho had two more 
sons S'rīdhara and Madhava.  R&mes vara died ata very advanced age and 
his wife became a Sat. 

Nariyanabhatta learnt all the s'üstras at the feet of his father. He van- 
quished Maithila and Gauda pandits at the house of Todarmal, the famous 
financier, scholar and statesman in the reign of Akbar. He was the most 
illustrious member of his family. He was very fond of copying and collecting 
Sanskrit manuscripts. He is said to have rebuilt the famous temple of 
Vis’ ves’ vara at Benares that had been razed to the ground by the Mussalmans, 
For his great learning and piety Nariyanabhatta was given the title of 
‘Jagadguru’ and his family was given the first place of honour in the assembly 
of learned brahmanas and at the recitation of the Vedas, which latter distinc- 
tion, it is said, still continues in the family.  Nàrayanabhatta wrote the 
Prayogaratns, Tristhalisetu and several other works. 

Nariyanabhatta had three sons, Ramakrena, S'añkara and Govinda. Rama- 
krena was & very learned man and a great student of Mimāmsā. 9’atikara. 
bhatia was a profound mimamseka. He wrote a commentary on the S'istra- 
dipika, a work called Dyaitanirnaya, the Mimāmsābālaprakās'a, the Dharma- 
praküs/a and several other works. 

Ramakrgna had three sons, Dinakara alias Divakara, Kamalakara and 
Laksmana, Dinakara wrote the,Bhittadinakari, the 8 antisira, the Dinakaro- 


i 


x VYAVAHARAMAYUEHA 


ddyota. Kamalikara wrote no less than twenty-two works. Tho Nirnayasindhu: 
one of his earliest works, was composed in 1612 A. D. Lakgmana wrofo 
the Acararatna, the Gotrapravararatna and other works. 

As the colophon to the Vyavahüratattva of Nilakantha shows, S'ankara- 
bhatta had four sons Ranganatha, Dümodara, Nrsimha and Nilakaptha, the 
last being the youngest. 

Dinakara alias Divakara had a son called Vis'ves varabhatta or Gagir 
bhatta, The latter officiated at the coronation of Shivaji, the founder of 
the Maratha Empire. He completed his father’s digest called Uddyota and 
wrote the Bhattacintamani, the Kayasthadharmadips, the S'ivàrkodays and 
sevoral other works. 

The pedigree of the family as far as Nilakantha, his cousins and his im- 
mediate descendants are concerned is set forth in the accompanying table. 


Nagapasa or Naganatha 


Cangadeva 


| 
Govinda 


4 
Rames vara 


Narayana S'ridhara Madhava 
(died sonless) | 
| d] | | 
Ramakrsna = Uma Sankara Govinda Baghunütha Prabhakara 
| (four sons) 


Rabganütha Damodara Nrsimha Nilakantha 


Siddhes vara 
i Sakara Bhanu Daughter 
Dinakara Kamalikera Laksmana Rama Divakara, 
alias died sonless surnamed 
Divakara Dümodara Kala 


Vis'ves'vara Anant Prabbakara S'yame  Hümakrena 
alias i 
Gagabhatta Sakharama 
died sonless ] 
. Rames vara 
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Damodarabhatta, the elder brother of Nilakantha, had a son Siddhes vara, 
who composed a work called Saniskaramaytkha in 1679-80 A. D. Nilakantha 
had two sons, S'ahkera and Bhünu. Sahkara had a hand in editing his 
fathers Samsküramayükha. He is also the author of Kundabhaskara, Vratirka 
and other works. ^ Bhünubhatta also wrote several works.  Nilakantha's 
daughter's son Divakarabhatta Kāla ( Kale in Marathi ) was a very learned 
man and composed an extensive digest called Dharmas/astrasudhanidhi. It is 
not necessary to pursue here the history of the family beyond this stage. 

Nilakantha composed an encyclopedia dealing with the various topics of 
dharmas astra. This work is generally styled Bhagavanta-bhaskdra in honour 
of Nilakantha’s patron, Bhagavanta-deva or Bhagavantavarman, & Bundella 
chieftain of the Sengara ( S'rügivara) clan, who ruled at Bhareha near the 
confluence of the Jumna and Chambal. As the whole work was styled 
Bhaskara ( the sun ), the twelve parts of it bear the name Maytikha ( ray ). 
In most of the Mayükhas Nilakantha expressly states that he composed the 
work at the command of Bhagavantadeva. 

The order in which the twelve Mayükhas were composed and the sub- 
jects of which they treat are as follows: (1) Samskaramaytikha (the 
description of the principal samsküras i.e. purificatory ceremonies such 
as garbhüdbüna, jatakarma, namakarana, upanayana, marriage etc. and 
matters. ancillary thereto ); (2) Ác&ramayükha (the daily duties from rising 
to going to bed such as brushing the teeth, bathing, worship, sandhyüvandana, 
japa, homa, the five daily yajilas tarpana, meals etc.); (3) Samaya- 
maytkha ( the tithis and their nomenalature, important festivals like Rama- 
navami, Navaratra, Mahüsivar&tra etc., offering of pinda on amāvāsyā, 
eclipses, rites appropriate to each month from caitra, the intercalary month, 
actions prohibited in the Kali age); (4) S'raddha-maytkha ( definition of 
sraddha, p&rvana and ekoddigta, proper time and place for sraddha, persons 
competent to offer sraddha, food allowed in sraddha, brühmanas unfit to be 
invited at sraddha etc.); (5) Nitimayfkha (king, coronation, king’s 
duties, seven constituent elements of a state, envoys, etc); (6) 
Yyavahüramayükha ( procedure and eighteen titles of law); (7) Dana- 
maytkha ( definition of dama, kinds of gifts, sixteen great gifts, etc. ); (8) 
Utsarga-maytkha (dedication of a reservoir of water, wells etc. to the 
public, the ritual thereof, planting of trees etc.); (9) Pratisthimaytkha 
(consecration of temples and images, repairing old temples etc.); (10) 
Prayas cittamaytkha (definition of prayas citta, hells, different births to 
which sinners are condemned, various kinds of priyas‘cittas, visit to sacr- 
ed places); (11) S'uddhimaytkha ( purification of vessels of gold, silver, 
copper, clay etc.; periods of impurity on birth and death ; practice of sal? otc.); 
(12) S'antimaytikha (definition of 8 anti, Vin&yakas anti, graha-s anti, various 
propitiatory rites on the happening of portents or inauspicious things ). 

Nilakantha also composed a work called Vyavaharatattva, which is an 
abridgment of the Vyavahüramayükha. This work has been published as an. 
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appendix to the edition of the Vyavaharamaytkha ( Bhandarkar Oriental 
Institute, Poona). In that work he refers to the VyavahüramayBkha as 
already composed by him. Bo that work is not a first rough draft or plan of 
the Vyavahéramaytikha, but is rather an epitome of his larger work for the 
benefit of beginners. He appears to have composed a separate work on adop- 
tion viz. Dattakanirnaya. . 


Nilakantha's literary activity must be placed in the first half of the 
17th century. We saw above that his grand-father Nürüyanabhsita was 
born in 1518. His father S'ankara-bhatta quotes in his Dvaitanirnaya the 
Todarinanda which must have been composed between 1570 — 1586 ( the year 
of the death of Todarmal). So the Dveitanirpaya was nob composed much 
earlier than 1600. A. D. Kamalakara who was the paternal first cousin of 
Nilakantha composed in 1612 A.D. his Nirnayasindu which was one of his 
earliest works. One ms. of the Vyavahüratattva bears the date samvat 1700 
( i.e. 1643-44 A.D. ). Sarkara, the son of Nilakantha, composed his Kunda- 
bhaskara in 1671 and Divakarabhatta, daughter's son of Nilakantha, wrote 
his Áeürarka in 1686 A.D. Therefore Nilakantha’s literary activity lies bet. 
ween 1610 and 1650 A.D. S 


Nilakantha oceupies a prominent position among the mediaeval Sanskrit 
writers on dharmas'üstra. He frequently differs from Vijilanes vara, the re- 
nowned author of the Mitaksarü. These differences have been pointed out 
in the notes and in the Index. In the arrangement of the subjects of 
dharmas astra and in their treatment he was largely influenced by the Madana- 
rains. He frequently refers to other digests and encyclopmdias like his own, 
viz. the Caturvargacint&mani of Hemüdri, the Vivadaratnikara of Candes vara, 
the Nreimhaprasüda and the Todaranandsa. Nilakantha expresses frank dissent 
even from the most eminent of his predecessors. He boldly criticizes even 
his father's views, though S'aükarabbatta was a profound Mimamsaka, 
Nilakantha was himself a profound student of the Mimêmsi system. In the 
vastness of the materials drawn upon, in ease and grace of style, in the 
brevity and lucidity of his remarks, in clearness of vision and in logical pre- 
sentation of topics he is hardly surpassed by any mediaeval writer on 
dharmas astra. 


A few words about the position of the Vyavahüramayükha in modern 
Hindu Law may not be out of place here. It has been repeatedly said by 
the Privy Council and by the Bombay High Court that Manu, the Mità- 
kgară and the Maytikha are the books of chief authority in Western India’ 
In the Maratha country and in the Ratnagiri District, the Mitükgarü is of 
paramount authority and a secondary place, though stilla very prominent one, 


1. Pranjivandas v, Devkuvarbai 1 Bom. H, C. R. (0. C. J, ) 180 at p. 131; Murarji v. 
Parvatibai 1 Bom. 177 at p. 187; Savitribai v Luzmibai 2 Bom. 578 at p, 606; Lallubhai 
v; Cassibai 6 Bom. 110 at p, 117 ( P, O, ). 
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is assigned to the Vyavaharamaytikha.’ The VyavahüramayWkha is of para. - 
mount authority in Gujerat, the town and island:of Bombay and in northern 
Konkan.” Though the pre-eminence of the Mitdkeari in the. Maratha 
country is acknowledged, yet in a few instances its doctrines have been either 
set aside or modified in favour of the views propounded by the Vyavahira- 
maytikha. For instance, though the Mitaksar& nowhere expressly recognizes 
the sister as a gotraja sapinda, the courts, following the Maytikha, have 
assigned to her a very high place as an heir even in the Maratha country : 
and in Ratnagiri. It is a well-established rule of the Bombay High Court - 
that where the Mitaksara is either silent or obscure the aid of the Vyavar | 
hiramaytkha must be invoked for its interpretation and the principle of 
interpretation is to harmonize both works wherever and so far as that is 
reasonably possible. It is instructive to see how the Vyavahiramaytikhe - 
came to be recognised as the leading authority in Gujerat in matters of Hindu 
Law. It has been stated above that the family of: Nilakantha came from 
Paithan in the Deccan. Naturally all the learned members of this family, | 
though they wrote in Benares or elsewhere, preferred the usages of the 
Deccan and S'añkarabhatta, the father of Nilakantha, says in his Dvaita-. 
nirpaya that he will abide by the views of Deccan writers. Therefore the. 
works of the Bhattas of Benares were highly esteemed by the learned men 
of fhe Maratha Country. That the Maytkhas of Nilakantha were eagerly 
sought for even as far to the south as Belgaum in the times of the Peshwas 
is established by a letter of Naro Vinayak, Mamlatdar of Athni in the pre 
sent Belgaum District, dated 28th June 1797*, where reference is made to 
the copying of the six Maytkhas on sarmsküra, ücüra, samaya, sraddha, niti 
and vy&vah&ra and a request is made that the other six Maytikhas might 
be sent for a copy being made. When the Marathas held sway over Gujerat 
in the 18th century, the works of Kamalakara ( particularly the Nirnaya- 
sindhu ) and of Nilakantha were relied upon by the aastris ab the court of 
the Maratha rulers of Gujerat’. Thus the Vyavahiramaytikha had come to be 
recognised as & work of paramount authority in Gujerat at the time of the 
advent ofthe British in the first decades of the 19th century. It appears that 
even in Northern India the Vyavahüramayükha was referred to by the British 


1. Vide Rakhmabai v. Radhabai 5 Bom. H. C. R. (A, O. J.) 181 a6 p. 185; Narayan 
v. Nana? Bom. H.C. R. ( A. C. J. ) 153 at p. 169; Krishnaji v. Pandurang 12 Bom. H, C, R. 
05, at pp. 67 — 68; Jankibai v. Sundra 14 Bom, 612 at p. 616 ( a case irom Ratnagiri. ). 

2, Lallubhai v Mankuvarbai 2 Bom. 388 at p. 418 ; Jankibai v. Sundra 14 Bom, 612 at 
pp. 628 — 624; Vyas Chimanlal v. Vyas Ramchandra 24 Bom. 867 ( F. B. ) at p. 373. 

8. Gojabai v. Shrimant Shahajirao 17 Bom. 114 at 118; Bat Kesserbai v. Humsraj 30 
Bom. 481, 442 (P.0,); Bhagwan v. Warubai 82 Bom, 800 at p. 812. ; 

4, Vide Introduction to the odition of the text of the Vyavaharamayükha P: XLIII n1 
( Bhandarkar Institute ) where tho letter is sot out in full, 

b. Vide Lallubhai y, Mankuvarbai 2 Bom, 888, pp. 418 — 419 and Bhagirthibaiv. Kahnu- 
jirao 11 Bom. 285 (F. B.) at pp. 294 — 295 for the reasons of the pre-eminent position of 
the Vyavaharamayukha in Gujerat and in Bombay island, 
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courts as early as 1813 A. D! 

As the Vyavahüramayükha is said to be of paramount authority in 
northern Konkan and as it considerably differs from the Mitakgara in matters 
of inheritance and succession, it is of great practical importance to settle with 
precision the exact limits in northern Konkan up to which the Maytkha 
must be regarded as supreme. It has been decided that Karanja, an island 
opposite the Bombay harbour, is governed by the principles of the Maytkha?, 
that Mahad, the southernmost Taluka of the Kolaba District, is not under the 
paramount influence of the Maytkha and that the predominance of the Ma- 
yakha cannot either on principle or authority be taken further south than 
Chaul and Nagothna ( in the northern part of the Kolaba District? ). 

Though the authority of the Vyavaharamayfikha is supreme in Gujerat, 
in the island of Bombay and in northern Konkan and high in the Maratha 
country, it is not to be supposed that the whole of it has either been accepted 
by the people or adopted by the courts, There are several matters such as 
the twelye kinds of sons, the fifteen kinds of slaves and the marriage of a 
person with girls belonging to lower castes than his own on which Nilakantha 
dwells with as much learning and seriousness as any ancient writer, although 
those usages had become obsolete centuries before his day. Nilakantha says 
that the paternal great-grand-father, the paternal uncle and the half-brother’s 
son succeed together as heirs. But the courts have never recognised this rule 
nor has that view ever been made the foundation of a claim in a court of lawé, 
Nilakantha, following his father S'ankarabhatta, says that a daughter's son 
or a sister's son can be adopted even by a person belonging to the three 
twice-born classes: But the Bombay High Court, owing probably to mis- 
apprehension as to the correct meaning of a highly abstruse passage of the 
Maytikha ( pp. 112-118 of the present translation and notes thereon ), holds 
that the Vyavahiramayikha is opposed to the adoption by the regenerate 
classes of the daughter's son and sister's son." 


1. Vide Bhagwansingh v. Bhagwan 17 All, 294 at p. 314, 

2. Vide Sakharam v. Sitabat 8 Bom. 353. 

3. yide Narhar v. Bhau 40 Bom. 621 { where the authorities are collected ), 

4. Vide Rahi v. Govind 1 Bom, 97 at p. 112 'andLallubha: v. Mankuvarbai 2 Bom. 888 
at pp. 420 and 447. 

5. Vide Gopal v. Hanmanta 8 Bom, 273 at p. 280, and Vyas Chimanlal v, Vyas Ram- 
chandra, 24 Bom. 473 at p. 480, 
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Ait» br. = Aitaroya-br&hmana 

Ap. Gr. S. = Apastamba-grhya-sitra 

Ap. Sr. §.= Apastambn-s rauta-stitra 

Baud. Dh. 8. = Baudhayana-dharmasiitra 

B. I. = Bibliotheca Indiea series 

Bor. = Borradaile's translation of the Vysvahüramaytükha contained 
in Stokes' collection 

Br. = Brhaspati, translated by Dr. Jolly in Sacred Books of the 
East, vol. 38 

B. S. Series = Bombay Sanskrit series 

C. P. Code= Civil Procedure Code 

Dh. S. = Dharmastitra 

D.M. = Dattakamimamsa 


Kat. = Kātyāyana ( text reconstructed by P. V. Kane with transla- 
tion and notes ) 


Mit. = Mitàkgarà 
Nar. = Narada in S. B. E. 
Nil, = Nilakantha 
Par. M. = Parasara-Madhawiya ( Bombay Sanskrit Series) 
Rg: = Rgveda 
. = Stokes’ colloction of Hindu Law Books 
S. B, E. = Sacred Books of the East series 
Sm. C. = Smrti-candrika 
Tai. A. = Taittirrya Aranyaka 
Tai. S. = Taittiriya Sambita 
Vaj. 8. = Vajasaneyasamhita 
V. OQ. = Viyada-cintamani 
Vir. = Viramitrodaya ( Jivananda's edition ) 


V. M. = Vyavaharamaytkha ( edited by P. V. Kane with notes in 
tho Govt. Oriontal Series, Bhandarkar Institute, Poona ). 
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18 n4 read ' pas‘ustri-bh& o * for ' pas'ustriyo ' 
36 11. 26-27 read ' that ( for not pointing out of the faults earlier ) for 

* that for not pointing out the faults earlier ’ 

58 lines 1 and 16 read 48 for 49 
91 n9 read 2 Bom. 494 for 2 Bom. 404 
97 n1 read ‘ anuloma ' for * pratiloma ’ 
175 1. 10 read ‘ since from another text ' for ' since another text ’ 
183 n read ' p. 149 n1 ' for‘ p. 749 n1" 
190 n road * Sundaram v. Ramsamia * 
912 ma read ' Yaj. II 11. ' fer ' Yaj. II, 43’ 


THE 


VYAVAHARAMAYUKHA 


Composed by 
BHATTA NILAKANTHA 


1 Having spoken of the ways ol royal policy and fittingly l'owed to the 
lotus-like fect of the rofulgent (Sun), Nilakantha composes a little (work) on 
the disposal ( decision ) of vyavahara (judicial proceedings). 


2 I contemplate my revered ( father) S'ahkara, the only leador among 
the best of Brahmanas, who looked after the religious practices (of the peo- 


ple ) who was endowed with happiness, who was the teacher of all in Kasi 
( Benares ). 

8 That highest Porson, who appeared in two forms in this world for 
propounding two conflicting paths (systems), has here (now) accepted the 


nonedifferonce of (the views oi the two) Mimiunsakas, (being born ) in one 
form as Bhatta Sarkara. 


4 There are certain (doctrines) here which are accepted by some who 
lead ( people) astray ; I have discarded them as they are baseless. On account 
of this ( discarding ) there is no deficiency of treatinent in this (work); wor 
ship does not become deficient by the absence of the flowor of the sky. 


V.1, ‘Having spoken......... policy'— This refors to the composition of the Nitimaytikha, 
which immediately preceded that of tho Vyavahiramaytikha, 

¥.2, This verse also applics to god S ankara by means ‘of Slega (Paronomasin). The 
words aqrar, ay, PTamêga are paronomastic. The verse (with S’arikara) moans ‘I contem- 
plate (the god) S’ankara, who has tho moon as tho only thing (by way of decoration) on his head 
who is the lord of the Bull, who is accompanied by Phrvati (called S'iv&), who is the inspirer 
of all in Kiis’t and who is an object'of worship’, Siva is tho presiding deity of Bonares, 

V. 8. For detailed explanation of this:verse, vide notes io V. M. pp. 1—3. The two 
Mimümsakas are Prabhakara and Kumārila. Nilakantha: claims that bis {athor explained 
away the differences between the views of Piabhakaia and Kumaiila. Mandlik’s explanation 
that the first half of tho verso refors to S'aŭkara und Kummila and that tho latter half says that 
S'aükarabhafta accepted the identity of theryhuman:soul with tho divino'cssenco propounded 
by Vy&sa is far-fetched and wrong. Tho docliino of adeatta was not propounded by 
Mim@msakas properly so callod and Vj ase and his school aro hardly ovor designated 
Mimasinakas, 

V.4, Khapugpa(sky—flowor) isa symbol of what is absolutely non-existent, Vide 
notes to V. M, p, 3 for khupuspa, 


X t 8 I 1,1-4 
2 VY AVAHARAMAYUKTA M p.11 20-p 2 1.90 


Vyavahára ıs an action 01 operation that facihtates the exposure of 

the wiong that is not known (at the time when the 

Definition of operation begins as belonging to one ) and that pertains 

Vyavahdra to one out of the several persons that have a dispute 

( about 15); o1 1t is an operation in which the plaintiff 

and the defendant are the agents, ın which possession, witnesses and ( other ) 

means of proof aie applicable (according to circumstances) and which helps the 

establishment ( of tiuth ) 1n the midst of conflicting alternatives. Accord- 

ing to the Afadanaratna, in the case of a reply of confession’ (to the claim 

of the plaintiff ) the term vyavahára is applied (only ) in a secondary sense. 

The latte: pat? ( of the above definition ) sorves the purpose of excluding 
( from the denotation of vyavahdra ) vada, vitandd and the hke 


Now (as to) the titles of Vyavahina Now (as to) its divisions, Ya)fiava- 
Ikya says (2 5): 

If one, invaded by otheis in a way that 1s in conflict with the smuotes 
and established usage, complains to the king, that becomes a subject of 
vyavahàra 

The #woud ‘adhaisitah’ means ‘ill-tieated, despised’. 

Manu (8 4-7) speaks of eighteen divisions of the subjects of vyavohára 

Of them the fist 1s (1) the non-payment ot debts, (then ) (2) deposit, 
(3) sale by one who 1s not the owner, (4) partnership, (5) Lesumption of 
gifts, (6) non-payment of wages, (7) breach of compacts o1 conventions, (8) 
1eseission of purchase and sale, (9) dispute between master and herdsman, 
(10) rules about boundary disputes, (11-12) haishness of bodily injury and 
speech (1e assault and defamation ), ( 13) thett, (14) violent. offences, 
(15) adultery, (16) duties of husband and wife, ( 17) partition, (18) 
gambling and puze fighting These are the eighteen subjects hee in the 
sphere of vyavahara 


‘Anapakaima’ means ‘not giving’ ‘\nusa’yah’ means ‘repentance’ (1¢ 
toscission ) ‘Dv&tam’ means ‘playing by means of inanimate objects’ (like 
dice), (while) ‘samahyaya’ means gaming by means of animate objects In this 
(above) passage adultery and haishness of specch and assault are separately 


1. ‘Reply of confession’ —When a pluntiff lodged his complaint, the defendant had to 
give viepls, which was of four kinds, v14 a total denial ( muthya ), a confession or admission 
of pluntifi’s clam ( sampratipatt: ) 1 plea of cuse (1 e accepting the whole or pait of the 
pl'untifi's avorments and mecting them with 1 counter cinse ), a plea ofres 2udicata ( pin- 
nyaya), When the defendant admits pluntiff's claim, there 15 no necessity to employ means 
of proof and to establish the tiuth by 1easoning Henco the definition of zyerakāra ‘m 
which the plaintiff alteinat.ves ’ cannot pimanily apply to such a procecding 

9, ‘The latte: put’ 1 o the woids ‘in which possession alternatives’, For 
explanation of rāda ind 14tanda, vide notes to V M pp 4—5 These are technical terms in 
Ny&ya. In both there are disputints but in ida the praminas aro matyaksa, anumüna 
&c, and not possession &e , 1n vianda ( mere cavilling ) there 15 no attempt to find out the 
truth, but there 16 simply a desne to ridicule and vanquish one’s opponent. 

* P, 2 ( text ) 


8.1.1, 46 
M. p. 8 1. 20-p. 81.15 o MEURS- OR LAN 3 


mentioned (from sahasa ) according to the maxim of the cattle and the bull’, 
though they are (mere) varieties of sáhasa according to the dictum of 
Brhaspati ( p. 359 v. 1): 

Sàhasa is of four kinds, viz. killing a man, robbery, intercourse with 
another's wife and harshness of two kinds. 


The nature of these eighteen ( divisions ) will be explained later on. 


Now the summary of the fundamentals’ of vyavahara (judicial procedure). 
Brhaspati ( p. 279 v. 18) says: 


( The king ) should construct a separate building in his fort, with water 
and trees near it, ( and ) on the eastern side of it he should prepare the 
court-room, facing the east and possessed of all the good characteristics (of 
a Sabha ). 

* The same (i. e. 8abhd) is (styled) dharmadhikarana (hall of justice ), 

as the text of Katy&yana says: 

That place, where the sifting of truth and falsehood after deliberation 
in accordance with dharmas astra (the science of law) is authoritatively 
made is the dharmadhikarana ( the hall of justice ). 

Manu ( 8. 1--2 ) says; 

The king desirous of investigating judicial proceedings should enter the 
&8abhà ( court ), being well-mannered and wearing a dress and ornaments 
befitting good breeding, along with ministers well-versed in state policy and 
with brahmanas, ( and ) should look into the causes of the litigants. 

Yajfiavalkya (2. 1) says: 

The king, being free from anger and avarice, should investigate judicial 
proceedings along with learned brahmanas in conformity with dharma. 
s‘dsira, f 

( The word) ‘nrpah’ (means) any one whatever ( of any casts ) 

having authority to protect the subjects and not merely a ksatriya (a 
man of the warrior caste ). Katyayana ( says ): 

The king who looks into ( the judicial proceedings) together with the 
judge, the councillors, the brahmanas, tho family priest and the sabhyas 
(assessors, respectable men) reaches hoaven on account of (his having 
followed ) dharma ( the dictates of righteousness ). 


1. ‘The maxim of the cattle and the bull’ —For detnilod oxplanation vide notes to 
V. M.p.6. When a man says ‘lot cattle bo brought and bulla also’, this modo of expression 
is employed to draw special attention to the intractability of bulla, though tho lattor aro 
included in the generic term ‘cattle’, So robbery and adultory aro separately mentioned 
apart from sahasa by Manu, though thoy ara variotica of sahasa, in ordor to draw special 
attention to these important heads of »yavahiira. 

2. The word matrka means ' fundamentals, basis’, JtmüinyRhana'8 work dealing with 
general rules of procedure and the menus of proof is styled Vyavaharamalrka, 

* P. 8 (text) 
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In this passage ( the word) ' brahmana’ (means) one who is not 
appointed (as a member of the court to decide causes), while ' sabhyaa ' 
(assessors ) are those who are appointed ( by the king to decide causes ). 
And to the same effect it has been said (Narada p. 36 v. 2): 

One who knows dharma, whether appointed or not, must speak out 

( what the decision should bel ). 
Brhaspati (278. v. 12) declares the definition of (pradvivaka) a judge :— 

He, who in a controversy asks questions and also cross-questions and 
who is the first to speak (to a litigant) in a sweet manner, is therefore 
known as prádvivaka. 

* Vyasa declares the definition of amêtya ( councillor ) : 


The king should appoint as AMA#YA a person of the regenerate classes, who 
knows all the sdsfras, who is not avaricious, who utters what is just, who 
is a brahmana, who is wise and to whom the office comes hereditarily. 

In this passage the word ‘dvija’ (a man of the regenerate classes) is used 
again ( even after the word vipra, a brahmana ) for the purpose of including 
a kgatriya or a vais'ya (for appointment as minister?) in the absence of a 
brahmana. To the same effect (is) Katyayana : 

Where there is no learned brahmana, (the king) should appoint a 
ksatriya or a vais'yo who is proficient in dharmasastra; (but he) should 
carefully exclude a &'üdra. 

And Yajfavalkya (2-2) says as regards sabhyas (members of the court) : 

The king should appoint as members of the sabha (court of justice) 
those who are endowed with Vedic learning, who are learned in dharma 
(law), who speak the truth, who do equal ( justice ) to friend and foe. 

As regards their number Brhaspati (p. 278 v. 11) says: 

That sabha (court), where are seated seven, five or even three brahmanas, 
who are conversant with worldly affairs and who are learned in the Vedas 
and in dharma (law), resembles (in holiness ) a yajña ( sacrifice ). 

The same author ( p. 279. v. 14 ) says: 

The king should appoint as ganake ( accountant ) and lekhaka ( scribe ) 
two persons, who are versed in the principles of grammar ( &'abda ) and 
lexicography (abhidhana), who are proficient in reckoning (casting figures), 
who are pure and who are acquainted with various alphabets. 


1 On the words ‘appointed’ and 'sabhya' ride notes to V. M. pp. 10-11, 

2 Brhaspati, as quoted in the Vyayaharamatrka of Jimitavahana, says ‘Ina sacrifice 
is honoured Visnu, while in vgarahüra the king (is honoured ); there ( in sacrifice ) the 
sacrificer is the successful ( party ) and the animal (sacrificed ) is the vanquished party 
(as in a litigation ); the plaint and the reply are the clarified butter and the conclusion is 
(havis) the offering ; the S astra (dharmas' astra) is the Veda and the sabhyas are the sacrificial 
priests who receive daksina (payment for acting as adjudicators ). 

* P. 4 (text) 


S, 1. 1, 9-10 ] 
M. p. 4 I1. 6-32 


MEMBERS OF COURT ő 
l ' S'abda ' means the science of words (i.e. grammar); ' abhidhina ’ 
( means) a lexicon. Kiity&yana says: 
There merchants should be appointed to listen ( to the evidence ) and 
to decide what is just. 


Tatra’ ( means ) ‘in the court’. Brhaspati ( p. 279. v. 15) says: 
(The king ) should appoint his own truthful man ( servant ) who will be 


subject to the control of the sabhyas for summoning and looking after the 
witnesses, the plaintiff and the defendant. 


* This (officer) should be a s'ūdra. To the same effect is Vyasa: 


The king should appoint as sddhyapala a strongly built s dra, who 
helps (in arriving at) the truth (by summoning witnesses &e.), who holds the 
post hereditarily and who acts under the orders of the sabhyas, 


Yajfiavalkya ( 2.3) says: 


A king who cannot, owing to pressure of (other) work, look into the 
causes (of litigants ) should appoint ( to administer justice ) a brahmana 
learned in all dharma (law) along with sabhyas, 


Brhaspati ( p. 278. vv. 6 and 8) declares the duties of the king and the 

presiding (judge): 

The presiding ( judge) is to declare (the decision), the king is to 
punish ( to execute the punishment ), the 83058 to investigate the causes, 
the accountant is to count the money ( or to‘cast figures ) and the scribe is 
to'write down the ( legal) proceedings. 


The same author ( Brhaspati p. 279 v. 16 ) says: 


The king should sit facing the east, the 8055348 facing the north, but 
the accountant should face the west and the scribe the south. 


Yajfavalkya (2. 80) speaks of determining agencies other than the royal 
court : 


In matters of judicial proceeding among men each preceding one (out of 


the following ), viz. the ( judges) appointed by tho king, the piigas, the 
s'renis and the kulas, is superior ( in authority ). 


The words ‘nrpenadhikrtah’ moan ‘the pradviyika and others.’ "Pugahl 
( means) the ‘assembly of men living in the samo villago, corning their living 


1 For detailed explanation of pūga, reni and kula, vido notes to V.M, pp, 12-14, Piga waa 
somewhat like a village panchayat; 8 rent was a guild of porrona bolonging to the samo casto 
and pursuing the same calling, suchas a guild of oilmen or weavers, ‘Kulw means tho kind- 
red of the parties constituted into a court, Narada (1.7) nlan says that hula, áreni, gana, the 
judge (appointed by tho king)and tho king were tho souvees of justioo, onoh of superior 
authority to the preceding ono and Byhaapali ns quoted In tho Vtramitrodaya. ( p, 40) says 
that kula, $reni and gana may investigato all causes othor thin those of Thasa (heiuous wrongs 
in which an element of force is inyolyed ), 

* P. 5 (text) 


S. I. 1, 9-10 
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by various callings and belonging to different castes.’ And 'g'renis' are the 
opposite of 'pügas'. ‘Kulani’ (means ) the assembly of castemen, relatives 
and blood relations. Brhaspati ( p. 281 v. 25) also says: 


For those who move about in the forest a court should be held in the 
forest, for soldiers in the army and for merchants in the caravans. 


* "Karana' ( means ) sabha ( court). Katyayana mentions the ( proper ) time 
for investigating judicial proceedings : 


The king, putting down his foes, should decide the causes conformably to 
the rules laid down in the 8'GsírG8 in the court and in the first half of the 
day. The three parts! of the day omitting the (first) eighth part of it are 
declared to be the best time for (investigating) judicial proceedings as laid 
down in the 8’dstrae, 


“The eighth part’ is half of the first watch (of the day); ‘the three parts’ 
are those that are subsequent to it and precede mid-day. And Samvarta decl- 
ares the tithia (lunar days) that are to be omitted ( for investigating judicial 
proceedings ) : 


The wise should not look into judicial proceedings on these tèthie viz. 
the 14th day ( of the two halves of the month ), the new moon, the full 
moon and the eighth. 


Brhaspati ( p. 280 v. 28) says: 


Having occupied that (court ) in the first half of the day along with 
the old, the councillors and dependents, he (the king ) should investigate 
( judicial proceedings ) and should listen to ( the expositions of ) purdnas, 
dharmas astra and arthas astra. 


“Tam ' ( means ) the 8abha@ ( the court ). ‘Arthas astra’* (means) the science 
of politics. Narada ( p. 15. v. 89 ) declares ( a rule of preference ) in case of 
conflict between dharmas astra and arthas astra : 


Where there is a conflict between dharmas astra and arthas astra, 
one should do what is laid down in the dharmas'dstra and discard the 
dictates of arthas'dstra. 


But in case of conflict between two texts of dharmas’dstra Yajfavalkya 
(2. 21) says : 


1, "The three parts &c.'—tho idea is that the day (of 12 hours) is to bo divided into eight 
parts (of 1j hours each) and the court was to be held after the first part ( of 14 hours) 
and before midday (i.e. roughly between 7-80 A. M. and noon ). 

2. ‘Arthas’dstra'—Mandlik and Bor, translate this as ‘moral laws’, but this is wrong, The 


woll-known work of Kautilya on polities and state administration is styled arthaSastra, 
* P, 6 (text) | 


M ia ava CONFLICT OF SMRTIS 7 

In case of conflict between two smilis reasoning ( or decision ) based 

upon the practices ( of the old ) is of greater force ( or authority! ). 

* Brhaspati blames him who does not take reasoning into consideration 
( but merely follows the letter of the texts ) : 

The decision ( of the case ) should not be given by merely relying upon 

s ‘astra, for in the case of a decision void of reasoning loss of dharma 
results. 

Brhaspati ( p. 287 vv. 98-31) says that the ( king) should take into 
consideration the usages of the country and the like: 

The dharmas ( modes of right conduct or usages) of a country, caste 

or family that were introduced in by-gone times should be preserved intact 
(as they are), otherwise the subjects become agitated ( they resent inter- 
ference in their usages ); people become disaffected end the forces 
(strength or army ) and the treasury ( of the king) become depleted. 
The maternal uncle's daughter is accepted ir marriage by brahmanas 
of the south; in madhyades'a? ( central India ), ( brahmanas ) become 
hired labourers and craftsmen and eat cow's flesh; eastern ( brahmanas ) 
eat fish and their women are addicted to illicit intercourse; in the north 
women are addicted to drinking and can be touched by men even when in 
their monthly courses. On account of the acts ( specified ) these ( in their 
respective countries) should not be liable to undergo prāyas'citta 
(penance) or to incur judicial punishment. 

The word "plirve' means 'living in the east.' In some (works ) the read- 
ing is 'sarve' (for 'pürve' ). ‘Sarve’ ( means ) bráhmagas and ( men of) 
other ( castes ); 'damab' means 'dandah' (legal punishment); some ( writers ) 
maintain that the mention in some smrtis of prayas citta and the like in the 
case of these acts applies to countries not mentioned in this passage ( of 
Brhaspati), while others who explain ( 'prayas'eittadama' ) as the punish- 


1. The Mit. explains that in case of conflict between two smrtis texts ratiocination 
which assigns to cach of them its proper place by looking uponsone as containing the rule 
and the other as containing the exception (and such other methods of interpretation ) is of 
superior force, being based upon the practice of the old ( who:pursuo the rule laid down in 
one text and avoid the other). Ny&ya means ‘rule of interpretation’, The word ‘nyaya’ 
may also mean ‘the decision’, In that case the meaning is that in caso of conflict beweon 
two smrti texts, the rule of decision should be to find out what the usages of the people are 
and to decide accordingly. Vis'varüpa gives two other senses of this pasengo and reads 
‘smrter virodhe', This text of Y&j. contains a rule somewhat similar to the doctrine that 
equity rather than the baro lotter of the law should be followed. In Bhau v Sundrabai Bombay 
Printed Judgments 1874 p. 250-at pp. 251 and 252 the texts of Yaj. II, 21 and Br, are referred 
to and the text of Yaj. is translated as ‘usage is of force for their construction’, Vide also 
Chunilal v Surajram. 83 Bom. 438 at p. 489 (211 Bom. L. R. 708) where it is said that 
Nilakantha cites Yajiiavalkya’s text that where there is a conflict between two or more 
smrtis that one should be accepted which is conformable to equity. 

2, Madhyades’a is the tract between the Himalaya and the Vindhya, to the cast of the 
place where the Sarasvati disappears and west of Prayaga ( Allahabad ). Vide Manu, I. 21, 


AP, 7 (text) 


8 VYAVAHARAMAYUKHA [ a 
ment which serves as prüyas'citta, say that ( the passage lays- down ) the 
mere exemption (of thoso people) from legal punishment, while in other coun- 
tries both legal punishment and pontas will have to be suffered.’ Vyasa 
(says): 

The decision (of a litigation ) between merchants, craftsmen and 
such others and between those who subsist on agriculture and the stago can- 
not be given by others ( who know nothing of these avocations ); but it 
should be assigned to those only who are well versed in these (vvoontions). 


Manu ( 8. 390 ) says: 

The king who desires his own welfare should not ( himself) declare a 
special decision in the case of men of the three higher castes who have a 
dispute among themselves in connection with the orders (as 'ranins) to 
which they belong ( i.e. as brahmacirins, householders kc. ). 

Katyayana ( says ): 

At the ( proper ) time, (the king) should question the petitioner who 
bows to him and stands before him ‘what is your business and what 
is your grievance; do not be afraid and speak out, man! By whom, 
where, when and from what (motive were you troubled)’ ? Thus he should 
question the ( applicant ) when he comes to the court. Having considered 
along with the Sabhyas and the bràhmanas what he speaks when thus ques- 
tioned, (the king), if the cause be proper, should then hand over to him (to 

.the applicant ) a seal ( i.e. order under seal) or should order the servant 
( called séidhyapadla above ) for summoning ( the defendant ). 
Narada ( p. 17 v 47 ) says: 


The applicant who has a dispute may put under restraint or arrest( the 
defendant) who does not stand up to meet (i.e. who absconds or avoids) the 
claim that is to be investigated or who minds not the words of the claimant, 
till the approach of the summons (i.e. the sealed order or the sédhyapdala). 


1. According to the plain words of the text the doing of the various acts in the respect- 
ive’countries does not render the people liable to incur punishment nor to undergo prayas' citta; 
some say that they escape only punishment at the king's hand (but are liable to undergo 
pr&yas citta ) in those:countries, while in other countries people guilty of these acts would be 
liable to undergo both prayas’citta and legal punishment. People guilty of offences were Bup- 
posed to be purified by undergoing punishment at the hands of the king (i. e, legal punish* 
ment was a kind of prayascitta ), Vide Manu 8. 318. 

9. Vide Raghunathji v. the Bank of Bombay I. L. R. 34 Bom. 72, 78 (=11 Bom.L.R. p.255) 
where this;passage is quoted and it was held that where the manager of a family firm borrow- 
ed for tho family firm without legal necessity the debt would be binding even on minor 
members. Mandlik translates ‘ratigopajivisu’ as ‘among dyers' but this is wrong. The usual 
meaning of 'raünga' is ‘theatre or stage’. Mandlik himself on p. 24 translatos 'raügavat&ri! as 
"performer on the stage’. This text does not mean that the king is not to decide thoso matters 
but that he should not decide them hastily without the aid of experts. ' 

8, In Sanskrit tho same word is used for plaintiff and complainant, as thera was nd 
clear-cut distinction made in ancient India between icivil and criminal courts and procedures 


ak anak x] ÁSEDHA OR RESTRAINT 9 
The same author (Narada p. 17 v. 48 ) mentions four kinds uf (aha) 
restraints ( by the applicant, of the defendant ): 

Confinement to a place, restriction as to time, preventing from going on 
a journey and prohibition from doing certain specified acts ( such as expos- 
ind goods for sale ); restraint is thus of four kinds. One thus subjected to 
restraint should not transgress it.! 

The same author (Narada p. 18 v. 51) lays down the punishment for 
him thus restrained who transgresses the restraint : 

. One who is arrested being fit to be arrested and who transgresses ib 
deserves punishment. si 

The same author (Nar. p. 235 v. 18) declares that in some cases the person 
who restrains ( the defendant ) himself incurs punishment : 

He, however, who inflicts restraint ( upon the defendant ) in Sui 
improper ways as stopping the senses or ( stopping ) speech or breathing 
deserves to be punished and not (he who breaks away) from such restraint. 

Narada ( p. 18 v. 49 ) declares the absence of punishment in certain cases 
even when (the defendant ) breaks through the restraint: 

One, who is placed under restraint while crossing a river or when in 
an impassable forest, or in a difficult place or in an over-whelming calamity 
( overtaken by vis major or king's enemy ) and the like, shall not be 
onl of an offence if he breaks away from restraint by another (in such 
cases 


Kütyáyana prescribes punishment for him who puts under restraint those 
that do not deserve to bo restrained : 

He that restraing another not liublo to be restrained should be punished 
by the king ; this is the established rule. 

The same author enumerates those who ought not to be restrained: 

- Those who have climbed up a trec or a mountain, those who are seated’ 
on an elephant, horse, chariot or vessel and persons placed. in a dangerous 
situation; all these should nut be subjected to arrest by those who seek to 
establish their claims; as also persons afflicted with diseases or misfortunes 
and one who is engaged in a sacrifice, 

Narada lays down the following rules as to summoning (the défondant):* 

The king should not cause to he summoned the diseased, minors, the 
old, persons in a difficult situstion, persons engaged in religious duties, one 
who would be seriously ruined Cif then summoned ), one who is under 4 
calamity (a beresvement ke. }, one who is engaged in the kings business 
or in celebrating 2 religious) festival, persons intoxicated or possessed, 


€— MÀ 


1l. Compare seien 95d the €. F. Colle of 1905, 

2, These verses are ascribed to Katyagana by thes Vir. (qp. 923 and fo Härm by ths 
Smrticandrixa and ave not found in the prind Kirana; but compare N&pada I, 52-55, - 

P, 9 (exi) 


7.4. 2 
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mad men, those involved in grief, servants; nor a young woman who has no 
relatives, a woman of a respectable family, a woman who is recently delivered, 
a maiden of the highest caste; (because) these (females) are declared to be 
dependent on their kinsmen (and their kinsmen should be summoned and nob 
they). It* is allowable to summon those women upon whom their families are 
dependent, those who are profligate and who are prostitutes, as also those 
that have no family ( ie. who are of low birth ) and those that are sinful. 
Having understood the matter complained of the king should summon in 
weighty matters even ascetics who have repaired to a forest, but without 
offending them. Taking into consideration the time and the place and the 
importance or otherwise of the causes the king may very slowly cause to be 
brought even the diseased and others (enumerated above). 

In some ( copies ) the reading is ' yanaih ' ( in palanquins or other 

conveyances ) for the word 'sanaih' (slowly). A person who being summoned 

does not attend should be punished. And to the same effect is Brhaspati (p. 

288 v 35 ); . 

Where a person heing summoned and having relatives and family! doos 
not attend through arrogance, the king should fix a punishment for him 
according to the ( importunce of the ) matter in controvorsy. 

Katyayana presoribes different fines according to the difference in the iatiors 
of controversy ( for not attending when summoned ): 

If the matter be insignificant the fine shall be fifty ( punas” ), if it be 
of a middling character, the minimuin fine should be one hundred, in serious 
niatters the fine should always be not less than five hundred ( panas ). 

Pitamaha speaks of what is to be done after the arrival of the person 
summoned : 

The person complained against (i.e. the defendant ) together with the 
plaintiff should be made to stand in front of the court. 

The instrumental ( in v@dina ) is hcre used in the senso of'together with' 
( and not in the sence of agent ). Kabyayana says! 

There ( in the court ) the complainant ( or plaintiff ) should first speak 
out (his case) and after him the defondant. At the ond of both the members 
of the court ( the assessors ) should speak out (their views) and alter them 
the presiding judge ( prádviváka ). 

SBrhaspati ( p. 290 v 4 and p. 288 v 34) says: 

When a plaintiff and his opponent ( or several pairs of plaintiffs and 
their opp onents ) approach (the court), each saying ‘I should be heard first’ 
1. Relying on the support of his relatives or his noble birth he treats with scant 

courtesy the summons aud hence he is to be punished for contempt. 
2, Katyayana as quoted in the Sm. C. says that wherever a figuro is mentioned as a 


fine for a wrong and nothing more is specified the figure refers to panas, Vide notes to V.M. p.19 
* P, 10 (text). $P. 11 (text). 
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the plaints should be recorded in the order of the castes (of the applicants) 
or after considering (the gravity of) the wrong (in each ease), In the case 
of persons who are not bold (or mature in intellect), who are idiots, insane, 
infirm on account of old age, women, minors or diseased, a relative or some 
other person appointed (to represent them in the litigation) may declare the 
plaint or the reply.’ 

Narada ( p. 29 v. 22 ) says: 

Whether a person be appointed by the plaintiff or be instructed ( to 
nppear in court) by the defendant, success or failure belongs to him for 
whom he carries on the litigation. 

As to the text of Katyayana ( this is Narada p. 29 v. 23 ), 

Where a person, not beinga brother or father or son orsa servant, 
undertakes another's litigation and speaks out (generally falsely) in judicial 
proceedings, he is liable to be punished,? 

it refers to persons who are not appointed (as agents ). The same author 
declares that in certain cases an agent ( to conduct a litigation ) cannot be 
recognised ( by the court ): 

In ( judicial proceedings for ) the killing of a brahmana, drinking liquor, 
theft, adultery with preceptor's (elder’s) wife, manslaughter, theft, touching 
(violating) another's wife, eating forbidden things, seduction and defilement 
of a virgin, violence (of language and actions i.e. slander and assault), for- 
gery, treason, no deputy ( or substitute ) shall be given and the party who 
does the act shall himself carry on the cause. 

( In the above passage) the word 'steya' (theft ) is repeated in order 
to lay down an absolute prohibition of a deputy (in the case of such offences 
as theft ), &'Prativadi! means ‘pratinidhi’ ( a subsititude or deputy ). 

When the defendant is brought ( before the court) Yajfiavalkya ( 2. 6) 

describes what is to be done by the plaintiff : 

What was alleged by the plaintiff before the defendant was called should 
be written down in the presence of the defendant and should be marked 
(furnished) with the year, the month, the fortnight, the day, the names (of 
the parties), their caste and the like. 


1. This verse makes provision for the appointment, in the language of modern law, of 
a next friend or a guardian ad litem for minors, idiots and insane persons and recognised 
agents, Compare C, P, Code of 1908, Order 82 for the former and Order 8 r, 1--2 for recognised 
agents. 

3, This vere lays down a rule that resembles the Englin law of champeriy and 
maintenarce, 

8. The Vir. telis us that this in the explanation given by the Madanaratia, which 
sems to have loen followed hy Nolakaytha, Tha Vir, diet prefers to explain the first word 
‘ steya 7 as standing for the thedt of gold ( which was one of the five mortal sins aecmting 
to Manu XI 54 jand the sceond “ steyn' for theft in general, This explanation is better ax 
the firat wort stesa fa pland in bhe midst of the other tuvrtal sini, 

*P.12 É tezí } 
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In another smyti ( it is said ) :' 


That is termed bhasa ( plaint or eomplaint ) which is presented to the 
king and which exhibits an ertha ( cause of action ); which is possessed of 
the good characteristics (of a plaint such as being concise &c.); which is full 
( i. e. fully states the subject matter of litigation ); which is free from 
ambiguity ; which distinctly states the point to be established ; the words 
of which are employed in their primary sense (and not figuratively) ;' ; which 
conforms to the statement made (at first before the defendant came); which 
deals with things well known (i: e. is intelligible to any ordinary KANE 
which contains no inconsistencies; which is definite (and not vague ) and 
capable of proof; concise and (set ) exhaustive; which is not impossible 
with regard to place and time; which contains the year, the season, the 

- month, the fortnight, the day, the hour, the country, the district, the village, 
the house, the name or description of the subject matter of dispute, the caste, 
the personal appearance, age, the messure and quantity of the subject 
matter, the names of himself ( the plaintiff ) and the defendant; which is 
marked with the names of ancestors of himself and of the opponent and the 
names of several kings ( during whose reign the parties and their ancestors 
lived ); which states the reasons for forbearing (Lo sue for some time) and 
the loss caused to himself; which narrates (the names of ) the original 
receiver ( dones ) and donor. 


The use in the case of pledge and the like of the year and the like occurring 
in this passage will be stated (later). The nge of the country and the like in 
some cases is declared in another amr ti : 


In suits for immoveable property, these ten should be entered (in the 
plaint) viz. the country, the village, the site (i.e. with boundaries), the caste 
and names ( of the parties ), the neighbour, the dimensions and the name 
of the field the names of “the father and grandfather ( of the parties ) and 
mention of former kings. 

Katyayana (says) : 


The prádviváka (judge) should write down on a board with chalk the 
plaintiff’s statement as made by him in a natural manner and then on a 
ect or paper) a Ee e is amended. 


"i. "These verses are ascribed to the Sarhgrahakara in the Smrticandrika, tho Paris’ axa, 
müdhaviya and Vir. With these requisites of a plaint may be compared Order VI rules 2, T- 
and Order VII rules 1-8, 6-7 of the C, P, Code, 

2. This may also mean ‘which contains no digressions’. 

3, Fhe statement of the year, month &c is not useful in all judicial proceedings, but 
only in some, such as those about sales, gifts and mortgages c. g. if the same property is twice 
mortgaged the first prevails over the second and hence the years of the transactions are 
important. The author refers to the verse of Katy&yana quoted by him in the section on 


&dhi-'adbim-ekam dvayor yastu', The Sm, C, and the Vir, ascribe these versos to Katyayann, 
* P, 18 (taxt), 
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Narada ( p. 25 v. 7) declares the time for amendment ( of the plaint ): 


He.-( tho judge) may amend the plaint as long as the reply (of tho 
defendant) is not presented. Amendment (of the plaint) should cease 
when it (the plaint ) is hemmed in by the reply. As? long as the defen- 

- dant does nob enter his reply to the plaint, so long the plaintiff may cause 
to be entered (in the plaint) whatever matter may be desired to be ex- 
pressed by him. l ; 


These being the characteristics of a (proper) plaint, faulty® plaints that 
are of an opposite nature to it (to a proper plaint ) are ( expressly ) declared 
in another smriti, though they follow as a matter of course ( impliedly ); 


The king should reject a faulty plaint viz. one which is unknown, that 

discloses no injury (of which the court could take cognisance), that is mean- 

` "ingless, that gives no- cause of action ( to the plaintiff ), that is incapable of 
` proof, that is self-contradictory. 


" Aprasiddha ' (exemplified by) ‘my skyflower has been stolen’. 
“ nirthadha ' ( disclosing no injury ) by ‘he works with the light of my lamp’; 
nirxrtha' (is exemplified) by ‘ my kacatatapa was stoten '; ' nisprayojana ; 
( by ) ' my neighbour studies with fine intonation '; ‘asadhyn’ (by) “I was 
derided by this man with a knit eyebrow '; 'viruddha' ( by ) ' I was abused 
hy a dumb man’; ‘ viruddha ' also means ‘ what is opposed to ( the usages 
of ) a town or country ', as is declared in another smrti : 


‘That which is forbidden by the king, what is opposed to (the interest 
of ) the citizens or of the whole nation and also of the councillors; others” 
ngain which are opposed to a town, village, or large groups of people; alt 
these causes are declared to be inadmissible (i. e. such plaints as the king 
would not entertain ). 


Nor can it be said that if a plaint contains more matters of grievance than 
one it would be a faulty plaint, as to hold so would be in conflict with the 
diotum of Kütyayana : : 


A king from a desire to find out the truth should undoubtedly admit even 
that plaint which contains many propositions (grievances) if it is definite so 
far as judicial procedure is concerned (i. e. eneh proposition is supported 
by distinet evidence ). 


1. For amendment of plaint, compare Order 6 rule 17 of the C, P. Code, 

2. This verse alone occurs in tho printed Narada ( 2-7 ). 

9. ‘Faulty plaints’ menn plaints that appear to be so but are really faulty and would 
be rejected by the court. : 

4. The Vir. ascribes this verse to Kabyayana. For skyíflower, vide above notes on 
introductory v. 4; “ka ca ta ta pa’ are the first letters of the five classes of consonants and 
the collocation of theso makes no sense. Vide notes to V. M. p. 24 and p. 25 and Kat, MA 
110. for detailed explanations of these terms, ' 

* P, 14 (text, 
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As to the text — 


A plaint containing several padas ( eyavahára-padas, canses of action ) 
cannot hold good ° 


it is to be explained as meaning that such a plaint (containing several causes 
of action) cannot be simultaneously proceeded with (as to all causes) but only 
step by step ( i.e. the causes will be investigated one after another! ). 


The plaint being thus reduced to writing Yajiiavalkya (2.7 ) describes 
what is to be done thereafter : 
The reply ( of the defendant ) who has heard the matter (of complaint) 
should be written down in the presence of the plaintiff: 
‘Narada defines the reply ( of the defendant 
Men versed in the ( law ) hold that to be a (proper) reply which meets 
(all the points raised in) the plaint, which is pithy (or reasonable ), unambi- 
guous, not inconsistent (with itself), whichis intelligible without explanation. 
Katyfyana mentions the four varieties of it ( i.e. of the reply ): 
A reply is of four kinds, viz either by denial ( of the allegations in the 


plaint ), by confession (or admission), by a special plea, or by the plea of a 
former judgment ( i.e. by the plea of res judicata)? 


“The same author defines a reply of denial : 


If the defendant should deny the claim (of the plaintiff ) that reply is 
known in judicial procedure as one of deniul* 


The same’ author declares that (the reply of denial) to be of four kinds: 


‘This is false’, ‘I do not know’, ‘I was not present then’, ‘I was not 
born at that time’; thus the ( reply by ) denial is of four kinds. 


The answer by confession is described in another smrti : 


Statement ( by the defendant) of the truth of the claim ( made by the 
plaintiff ) is declared to be the answer by confession. 


Narada defines the reply of special plea ( or admission and avoidance y 


If the defendant admitting the allegations set out in the plaint puts 
forward a plea, it is known in the smrtis as a reply of special plea. 


Kàtyáyana describes ths reply of former judgment : 


1, Thisisa dictum of Katy&yans. For explanation of these two dicta of Kabyayana 
vide notes to V. M. pp. 25--26 and Kat. vv. 186-197 : 

2, This is not found in the printed Narada. 

8. Compare the very similar words of Narada p. 25 v 4, 

4, This is ascribed to Brhaspati by the Vy. Mat, and Par, M, 

5. This is the same as NA p» 5v5. 

*P.15 (text), 
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M. p. 111. 18-p. 12 1.2 


"It (a person ), although (once) defeated in a judicial proceeding, again 
has a ( plaint) written out, he should be addressed ‘you were formerly de- 
feated’; this is called the'plea of former judgment. 

These being the characteristics of a ( proper ) reply, it follows as a matter of 
course that those replies that are destitute of these (characterestics) are faulty 
replies; yet they are expressly stated in another smrti 3 

A reply that is ambiguous, that is not to the point ( in dispute ), that 
is very concise or very prolix,® that meets only a part of ( the allegations 
in ) the plaint, cannot be ( proper ) reply. 

A reply that sets up another title of law ( i.c. that sets a cause of act- 
ion different from the one stated in the plaint ), that does not meet all the 
particulars in the plaint, that is of mysterious (or veiled) import, that is in- 
consistent, that is intelligible ( only ) after explanation, and that is opposed 
to reason (or that is void of substance), does not serve the purpose ( sought 
by a reply ).* 

#Katyayana also ( says ): 


The reply, which is one of confession ( or adinission ) as to a portion of 
the plaint (i.e. as to one count therein ) which is a reply of a special 
plea as to another portion (of the plaint) and which is a reply of denial as 
to a different portion ( of the plaint ) is not a proper reply on account of 
the blending ( of several pleas in one)? 

The same author states the reason why it (such a reply) is not a proper reply : 

In the same litigation the burden of proof ( kriya ) cannot rest on 
both litigants, nor can koth succeed in their sbject, nor can two methods of 
proof be resorted to at one (and the same) time.® 

The meaning of this passage is as follows :— 

In a blending ( joinder ) of the replies of denial and special ploa it 
follows that the burden of proof lies on both the litigating parties ( plaintiff ) 
and defendant ), as Nürada declares: 

In (the reply of ) denial, the proof rests upon the plaintiff, in ( the 

reply of ) special plea on the defendant. 


1. This is ascribed to N&radu by Aparürkn, to Byhaspati hy Par, M. and to Katya 
yana and Brhaspati by Vir. 

4 2, The two verses are ascribed to Katyayana in Apararka, Vy. Mat. and Sm. C. 

8, These words may also mean ‘that admits either much kss or much more than 
what is alleged in the plaint '. 

i For detailed explanation of these verses vide notes io V. M. pp. 28-22, and Katya- 
yana vv, 173—175. 

5. Mandlik omits the translation of ' Suikarat’, 

6, “Kriya” means ‘means of proof! and also ‘burden of proof’, For illustrations 
and detailed explanation of this and the preceding verse, vide notes to V. M. pp, 29—81 and 
Kat, vv. 189—190. 

* P. 16 (text) 
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To have burden of proof on hoth the parties ( to a litigation ) in the same 
suit is contradictory ( or inconsistent ). So also in a combination of (the 
replies of ) special plea and former judgment, the defendant alone has to 
discharge a double hurden of proof, since Vyasa says: 


In putting forward a reply of former judgment and of special plea ft is 
the defendant who should exhibit the proof. : 


And here on account cf a text of Vyasa himself ‘in a plea of former judgment 
by the decree and by the ( testimony of ) pr&dviv&ka and the like (defen- 
dant has to establish his case ), in the plea of former judgment the case 
is to be established by (production of ) the decree or by (the testimony of ) 
ihose who took part in the former judgment, while in a reply of special plea, 
( the case is to be established ) by means of witnesses, documents and the 
like. And so in this ( combination of two replies ) there is conflict. The 
same is to be understood in the combination of three or four replies. These 
( combinations of several replies in the same suit) constitute improper replies 
only when they are ( pursued ) simultaneously, but when ( pursued ) one 
after another, they are proper replies. The order ( in which they are to he 
pursued ) rests on Hie will of the plaintiff, the defendant and the sabhyas. 
And Hirita also says:! 


If in the same litigation there be ( a E PE of) both, viz. a 

' reply of denial and of special plea or there be (a reply of ) admission along 
with any one of the other (three kinds of reply), then in such a case, what 
reply should be taken up (first for investigation)? ( The answer is ) in such 

a ease that reply which is concerned with more valuable or important 
matters ( alleged in the plaint ) or whereby the result due to the adducing 
of proof will follow ( quickly or easily ) should be regarded as the reply 
and it becomes free from the fault of confusion (of replies ); but otherwise' 

( the reply would he liable to the fault of confusion ). 

“The words ' it becomes liable to the fault of confusion ' are to be understood 
( in the above passage ). The meaning of this ( passage) is: when thero is 
a claim for gold and clothes,in the case (of a reply) that gold was not received 
and that clothes were received but returned, the judicial proceeding should 
first be carried on in regard to gold and then with regard to clothes) ^ The 
same (rule) should be applied in regard to the combination of the reply of 
denial and of former judgment and of the reply of special plea and former 
judgment. In the same claim ( for gold and clothes ), if it be replied ‘that 


1. The following vorses lay down the order in which in certain cases, independently 
of the will of the parties, several issucs raised by the defendant are to be taken up for in- 
vestigation. These verses are attributed to Vyasa by Apararka and Vy. Mat, both of which 
add a half verse “In the case of the combination of the replics of denial and special plea, the 
the latter should be taken up first.’ 

2. This means “if the rule contained in the preceding were not followed ’, 

8. As gold is the moro valuable out of the two, 

* P, 17 (text). 
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gold was taken but that clothes ware not taken or were returned ( after being 
received Jor that (the plaintiff ) was defeated ( in a laweourt ) in regard to 
clothes, then the judicial proceeding should be carried on with reference to 
clothes only and not with reference to gold, since though ( gold ) is more 
valuable, there is no necessity of proof in regard to it. Where the claim being 
“this is my cow, she was missing on a certain day, she is seen to-day in 
this person's ( the defendant's ) house ' and the reply being ‘ this is false, the 
cow was in my house even before the timo indicated in the plaint ', the 
reply though a combination of the replies of denial and special ples is not 
a faulty reply, since ib meets the whole plaint ( all the points in the plaint ). 
This is a reply of denial together with a special plea. Here the burden of 
proof rests on the defendant alone, not on the plaintiff also, since Harita says 
‘in a reply of denial and special plea, the reply of special plea must be taken 
up (for investigation ). ' In the same way when there is a combination of 
the replies of denial and former judgment and of the replies of special plea and 
former judgment, they are not faulty replies, if such combinations meet the 
whole plaint. Here in both cases the burden of proof lies on the dofendant 
alone. Hence in no judicial proceeding whatever does the burden of proof 
lie on both the parties ( at the same time ). This will suffice (to explain the 
above passage of Katyayans)." 

After the reply has been recorded, the proofs are to be exhibited and 

Yajflavalkya (II. 7-8) declares the order (in adducing proof ): 

Then the plaintiff should at once cause to be written the evidence 
( which he proposes to adduce ) for establishing the matter alleged (in the 
plaint ). If that (evidence) holds good he obtains success, if it be otherwise 
( i.e. if i& does not hold good ), the reverse is the case (i.e. he is defeated). 

*This ( verso ) applies as regards a reply of denial, bub in other kinds of 
replies it is the defendant only who has to adduce evidence, as Harita says: 

In a reply of former judgment and of special plea the defendant should 
exhibit the proof, but in a reply of denial, the plaintiff ( should exhibit it) 
in the reply of admission, there is no need for ib (for proof ). 

Yájfavalkya ( II. 8 ) thus declares that a judicial proceeding has four parts 
(stages): 

This judicial procedure is shown (by me) to havo four parts ( stages ) in 
litigations. 

And the four parts ( of Vyavahdra ) are clearly set forth in another smrti: 

( Vyavahàra ) is said to be fourfold as in it enter four parts on account 
of there being the plaint, the reply, the proof and the decision that come in 
order one after another. 

PORE saa 
1. Tho burden of proof in a pure reply of denial is on the plaintiff and in a pure reply 
of special plea on the defendant, As this is a reply of denial and special plea it may be argued 
that the onus of proof is on both. ‘To this a reply is given hero, 
9, For detailed explanation vide notes to V. M, pp. 82—35, 
*P.18 (text). 
V.M. 8 
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But this ( dictum ) applies to all replies other than a reply ot admissien, 
since a reply of admission has only two parts, as Brhaspati says: 


In a reply of denial, Vyavahdra has four parts and also in (a reply 
of ) special plea; but in replies of admission it has two parts ( only ). 


Yajfiavalkya ( II. 9-10) says: 


( A defendant ) should not countercharge ( or counter-claim against ) 
the plaintiff ( or complainant ) until he has met the claim (made against 
him ) One who is already labouring under a claim (should not be 
allowed to be charged ) by anothor ( until he is free from that litigation ). 
(The plaintiff ) should not change what he has already stated. In quarrels 
( violence of speech and uct, i. e. defamation and assault) and in offences in 
which force enters a counter charge is allowable ( even before clearing one- 
self from the original charge or claim ). 


*Nàrada ( p. 29 v. 24 ) says : 


That man who, abandoning his former ground of claim, has recourse to. 
another shall be regarded as a losing party, since he wanders from one 
ground of controversy to another. 


The person who shifts his pleading is liable to fine but he does not lose the 
suit he has brought. This is the meaning. This ( rule ) should be under- 
stood as applying to civil proceedings" as the same author (Narada p. 29 v. 
95) says; 


In all civil disputes (a litigant ) does not lose (altogether) for verbal 
deceit (i. c. for changing his statements ). In disputes about ( seducing ) 
another’s wife, about land and non-payment of a debt, the party though 
liable to be punished ( for fraudulent speech ) does not lose his property.‘ 


1. When there is an admission of plaintiffs claim there is no necessity to adduce 
proof and so there is no kriyd and the moment there is an admission there is nothing to be 
established by examination of evidence, but judgment follows at once. Hence there is no 
sadhyasiddhi. 

2, These words may apply not on!y to i^e change of pleading by plaintiff, but 
also tothe change of pleading by defendant. The Mit. takes it to apply tò the plaintiff's: 
change of plendiug, while Par. M. applies it to both plaintiff and defendant. Vide notcs to 
V. M. p. 88. The words ‘what was alleged should be written down in the presence of the 
defendant’ refer to the things about which allegations were made (i.e. if the plaintiff first 
complained about theft of rupees, he cannot write down theft of clothes ), while herc ‘he is 
forbidden to change the title, i.c. if he alleged that one hundred rupees were borrowed at 
interest he caunot allege that they were stolen from him by the defendant. 

8. Fhe cighteen titles of law are classified as either dhanamitla or himsamila 
( arising out of property or injury i.'e. civil or criminal ). Vide notes to V. M. p. 7. 

4, The printed Narada reads 'Pas'ustriyo '—meaning ‘in disputes about cattle, women’. 
This ‘Vétse means that in civil disputes a man docs not lose his case altogether by a change 


of pleading, though he may be fined; but in criminal matters, his complaint may be dis- 
missed altogether if he shifts hié position, 
* P 19 { təxt). i 
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The latter half (of the verse) serves as an illustration of the first half, 
Yajfiavalkya ( II. 17 ) says; 


When there are witnesses in support of both sides (i.e. both the plain- 
tiff and the defendant) the witnesses for the plaintiff (are the means of 
proof); when the plaintiff's allegation is brought down (from its position 
of having to be proved ), then ( the witnesses ) of the defendant ( are to be 
heard first )* 

"Pürvavadinah' means ‘of the plaintiff’; ‘pirvapaksa’ means ‘the plains’; 'adhari- 
bhiite’ means ‘not requiring to be established because the defendant admits 
(the allegations of fact in the plaint ) by putting forward a reply of a special 
plea.’ The mention of witnesses is intended to include ( by implication ) 
other means of proof also. The same author ( Yaj. Il. 10) says: 

A surety should be taken from both ( plaintiff and defendant ) who 
would be able to satisfy the final decision. ? 


The word 'kàryanirpaya' means ‘the result of (or carrying out) the judgment" 
Kabyayana enumerates those who cannot be accepted as sureties: 
Neither the master, nor an enemy ( of the litigant ), nor one authorised 

(or employed ) by the master, nor one who is under restraint (or in jail), 
nor one who is sentenced to pay a fine, never one who is in danger (of life 
ie. seriously ill ), nor a eoparcener ( or heir), nor one who is penniless, nor 
one who is banished to another country, nor one appointed to state service nor 
those who have entered the fourth order (i. e. ascetics), “nor one unable to 
pay (the claim of) the (judgment) creditor and an equal amount of fine 
to the king, nor one entirely unknown, should be accepted for the purpose 
of a surety. 


‘Niruddhah' means “one who is bound by chains and the like’; 8" amis'ayae- 
thah’ means ‘one in a difficulty’; ‘riktht’ means ‘one who is enitled to in; 
herit the property such as a son, grandson and the like’; ‘riktah’ means ‘poor’; 
‘anyatra vdsitah’ means ‘banished from the country’. Yajfiavalkya ( II. 52) 
says : 


1. This verse is interpreted in two ways. The Mit, explains :— When there are wit- 
nesses on both sides, those witnesses who support the party that says that he was the first 
to enjoy the subject-matter of dispute are io be first examined. When the plaintifi’s 
allegations have become weak or of little importance ( owing to defendant's having. admitted 
the prior state of things but having put forward a subsequent ground in avoidance of'the 
prior state of things), the witnesses of the defendant should be examined first, The 
interpretation of Apararka, the Vyavabtramatrka and Nilakantha is:—in a reply of denial 
it is for the plaintiff (the man who comes to the court first) to cite witnesses (or other evidence) 
for proving his case, but in the case of reply of special plea or former judgment, it is for the 
‘defendant to adduce his evidence first. The difference turns on the meaning attached to the 
word ‘ piirvavadinah’. Vide notes to V. M. pp. 40--41 for dotailed explanation. 

2, ic who would be able to pay up the decreta] amount and the. fine to be paid 
to the king. 

* P. 20 (text), 
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The relation of surebyship, of creditor and debtor, and of being a wit- 
ness, is not allowed by the smrtis among brothers, between husband and 
wife ‘and between father and son, so long as they are undivided. 
Katyayana declares ( the consequences ) if there be no surety: 

If there is no surety for a party, who is able to meet the judgment (i.e. 
pay the decretal amount and fine), then he ( that party ) should be kept 
under guard and at the end of the day he should pay the wages of the 
servant ( who guarded him ). 

The same author says; 


A person of the regenerate classes unahle to furnish a surety should be 
guarded by those (servants of the king) who are outside ( the court ); 
but (the king) should put in chains stdras and the like who cannot 
furnish a surety. 

Narada ( p. 29 v. 24 ) describes the characteristics of a losing party; 


That man who, abandoning his former statement (or ground of claim )s 
has recourse to another, should be regarded as a losing party on account of 
his wandering from one plea ( to another ). ° 

*Yajfiavalkya (2. 18-15) describes a person who (whose testimony) is vitiat- 
ed (and is therefore unacceptable in court); 

He, who moves from one position to another (i.e. who is restless when 
giving evidence ), who licks his lips, whose forehead perspires, whose faca 
changes colour, who utters his words with stammer and witha dry tongue, 
who speaks much and incoherently, who does not heed thespeech or eye (i.e. 
who doe not reply straight to the judge's question nor fix his eye on the 
judge), who contorts his lips, who exhibits change from his ordinary ( natural ) 
state, in mind, speech and bodily actions, he is declared to bea vitiated 
person as regards a complaint or being & witness. 

‘Srkkini,’ means ‘the eorners of the lips." 


Now ( begins ) the exposition of the means of proof. 
Yajflavalkya ( II. 22) says; 
Documents, possession and witnesses are declared to be means of proof. 


In the absence of ( even ) one of these, one of the super-natural ( modes of 
proof ) is prescribed. 


Kütyüyana also ( says ) : 


If one (litigant) puts forward human means of proof and the other 
(his oppcnent ) relies on divine ( means of proof ), the king should in such 


LL EIS CES E DU PU TR cR 

1, Vide notes to V, M. p 42 as to separation between husband and wife. Apastamba 
(Dh. S. II. 6. 14. 16) declares that there can be no division between husband and wife, but 
the Mit, explains that the words apply to religious rites and not to wealth. 

2. Vide p. 18 above for the same verse, 

* P. 21 (text), 
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a case accept (rely upon ) the human evidence and not upon the divine 
(test). If human proof is offered by litigating persons, though it meets 
only a (substantial) portion ( of the whole claim in the plaint ), it should 
be acce pted (relied upon) and not supernatural proof, though the latter may 
be complete ( i.e. may completly cover the whole claim in the plaint). “In 
disputes, when witnesses are available, supernatural proof is not allowed and 
when there is a document,’ no ordeal nor witnesses (should be relied upon). As 
to the peculiar conventions of păgas (communities), 8 rents (guilds of traders) 
or ganas ( tribes ), writing is the ( proper ) means of proof and nof ordeals 
nor witnesses. "Where a thing is promised to be given but not del! vered, 
where a thing is ( given and then ) taken back, in the matter of deter- 
mining the owner ( of a thing ), in the matter of taking back a thing after 
it is sold, when one after purchasing a thing does not desire to pay the 
price, in gambling and betting (on animals) when a dispute arises, (in 
one of these cases ) witnesses are declared to be the means of proof 
and not ordeals nor documents. In (disputes about) the making and 
use of doors and ways and about water-courses and the hke, possession 
alone is weighty, neither writing nor witnesses. 


Brhaspati (p. 315 vv. 1-2) declares the superiority of supernatural proof in 
certain cases: 


One who fabricates (or counterfeits ) jewels, pearls and coins, who mis- 
appropriates a deposit entrusted to him, one who injures another, ono who 
has intercourse with another's wife, these should always be tried with 
oaths.® In charges of deadly sins, if a party resorts to ordeals when wit- 
nesses are available, (the king ) should not examine witnesses. 


“Vyasa (says): 


( If a person says) ‘I did not pass this document, it was falsely made 
(forged ) by him (by the opponent ),’ disregarding that document, the 
decision as to that matter should be by means of ordeal; ( where a wrong 
takes place) in a forest or in a lonely place, at night, inside the house, in 
cases of sahasa and when a deposit is denied a divine mode of proof is 
allowable.* 


Brhaspati ( p. 817 v. 17) says: 


1. Compare sec. 91 of tbe Evidence Act. 

2. The first two here fall under DattapradanikavyavahRrapados; the next may also 
mean “ when there has to be a decision between the master and the herdsman’; the next 
comes under krayavikrayanus’aya. The verse‘ dattadatte &o. as quoted in the mibandhas 
presents a bewildering variety of readings. The verse about the making and use of doors is 
referred to in Lallubhai v Bai Anvrit'I. L. E. 2 Bom. 299 at p. 315. 

8. Both oaths and ordeals are supernatural (daiva) means of proof, the former being 
employed in less serious wrongs. Vide notes to V. M. p. 45 for explanation, 

4, This last verse is Narada ( madana 241 ), 

* P. 22 (text). $P. 23 (text). 
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Where a doubt arises as to a document or the statements of witnesses 
and where inference is uncertion, ordeal is the means of clearing up ( the 
doubt ). 


The same author lays down an option between witnesses and ordeals in certain 
* 
cases - 


When the dispute relates to 8éhasa ( robbery and the like), in cases of 
violence of injury and speech ( assault and defamation ) and in all matters 
springing from the use of force either witnesses or ordeals ( are admissible 

. ag proof ). In debts, either a document, witnesses, even some reasoning or 
supernatural modes of proof are allowed from a desire for the good of the 
people. 1 


4 

Yuktilesa' means ‘a portion of reasoning’; ‘vdeike parusye' means in de- 
famation consisting of abuse or reviling in the form ‘you are the slayer of a 
brahmana. As for the text of Katyayana ‘in violence of words and in ( dis- 
putes for) land ordeal should not be resorted to, it refers to libels of a petty 
character. The mention of land includes (by implication) inmoveable pro- 
perty of every kind, as Pitàmaha says ‘in disputes about immoveable property, 
ordeals should be excluded’. This prohibition of ordeals holds good when 
witnesses are available; and the same author (Pitàmaha) says to the same 
effect ‘one should support these disputes (about inimoveables) by witnesses, 
documents and possession.’ The same author ( says ): 


*In cases where there exists no writing nor possession, nor witnesses 
and there is no scope for ordeal, the king is the authority ( he should 
decide as he thinks fit). In the case of disputes of an uncertain character, 
which it is not possible to determine (with the usual means of proof ), the 
king is the authority, since he is the lord of everything. 


Now (begins the discussion of)writings. 
On this Brhaspati ( p. 304 v. 3) says: 


Writing is declared to be of three sorts, viz, writing of the king, that 
written at a particular place? and that written in one's own hand. Their 
subdivisions again are numerous. 


As to the text of Vasistha, ‘writings are known to be of two kinds viz. 
popular and royal, wherein a two-fold division is declared, ' that is due to 
non-recognition of a difference between writings written at a particular place 
and those written in one's own hand. The words lawkika and jánapada are 
synonyms, as the author of the Saügraha says ‘writings are declared to be 


1. These iwo verses are ascribed to Katyayana by the Par. M. 

2, ‘Sthainakrta’ (written in a particular place) seems to mean written in a wel- 
known public place by professional scribes appointed by the king or his officers and attested 
by witnesses. This was probably a substitute for the modern requirement of registration, 

* P. 24 (text) 
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of two kinds, viz. royal and jêmapada ( popular, of the common people ) 
Brhaspati ( pp. 304-5 vv. 4-11) says: . 


Popular writings are sevenfold, viz. partition (deed), gift-deed, purchase, 
mortgage deed, (deed of) conventions, deed of service (or bondage), 
a deed of debt and the like. Royal writings are of three kinds. Where 
brothers, divided among themselves according to their wishes, make a 
document of separation, that is called a partition deed. “That writing 
which, on making a gift of land, a person executes and which is (intended) 
to lasl as long as the sun and the moon endure and that is not to be cut 
down (as to the extent of the gift) nor to be resumed, ‘is known to be a 
decd of gift. When a person, having bought a house, a field and the like, 
causes a writing to be made containing words that state the exact prico (paid 
or agreed), that is called a deed of purchase. That is called a deed of mor- 
tgage (or pledge) when a person gives movable or immovable property as a 
pledge and makes a writing which requires (the pledge) to be either preserv- 
ed (intact without enjoyment) or to be cnjoyed-? When (the people of) a 
village or a country execute a document in furtherance of dharma ( i. e 
laying down some rule or convention of conduct), on which there is common 
agreement, which is not opposed to the ( interest or orders of the ) king, 
thet is said to be a deed of conventions. That document, which a 
person, destitute of food and clothes in a forest, makes stating ‘I shall do 
your work ( or the tasks you will appoint ),' is called a bond of service (or 
serfdom ). That document of future repayment ( uddhdra ) which a man, 
having borrowed money at interest, executes himself or causes to bo 
written ( by anothor ) is tormed by the wise a bond of debt. 


On account of the word Gd (in the first verse above ) documents of pui- 
fication and the like are also included (in the enumeration of kinds of writings). 
Katyayana describes a deed of purification and the like: 


When a person has performed the ( prescribed ) penance and become free 
[rom the accusation (of having committed a forbidden act) the deed attest- 
ed by witnesses given to him is known as a decd of purification. That 
writing is known as a deed of peace which recites what happoned ( by way 
of compromise or settlement ) when an accusation is brought ( against a 
a person) before all the leading people.” When a boundary dispute is 
decided, the writing ( mado) is ordained to be a deed of ( settlement of ) 
boundaries. 


1. Vide notes to V. M. p. 48 for the terms used here. 

2, A pledge is cither of moveables or of-immovenbles;in either case the creditor may 
bo either entitled to use it or he may ‘be required not to usc it but only to preserve- 
it with him. 

8. This versc is somewhat obscure, It probably refers to ihe sottlement made by, 
the leading people of the place in cabe of an accusation mado before them. 

* P, 26 (ioxt) 
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“Prajapati describes a submortgage : 

If the creditor hypothecates to another the thing already pledged with 
him for the same amount ( for which it was pledged with him ) he should 
pass a (fresh) deed of mortgage ( or pledge) and should hand over the 
prior (deed of mortgage or pledge ) to him ( to his own creditor ). 

Yajfiavalkya ( II. 94) also (says): 

When (a debtor) has paid off the debt he should have the deed ( of 
debt ) torn off or he should cause a new writing to be passed ( by the 
creditor if the original be lost or inaccessible at the time ) “for the purpose 
of ( being able to establish ) his freedom from the debt. 

Narada (p. 75 v. 186) mentions the difference bctween writings in one's own 
hand and in another’s hand referred to already : 

Writings are of two kinds, viz. those made in one’s own hand and those 
made in another’s hand and not having attestation and having attestation 
( respectively ). Their validity depends upon the usages of the country 
( where they are made). 

Yajfiavalkya ( II. 89 ) says : 

A writing in one’s own hand, though without witnesses, is declared by 

the amatis to be (legal) evidence, provided it is not due to force or fraud. 
Balam means ‘force’ ; ‘upadhih’ means greed and the like." 
The same author (Yaj. II. 84-85) declares a special characteristic of documents 
made in another's hand : 

Whatever transaction is settled mutually according to their wishes 

. Should be consigned to writing attested by witnesses and having at the 
head the name of the creditor and should be marked with the year, the 
month, the fortnight, the day, the names, castes and gotras ( of the creditor 
and the debtor ), titles due to Vedic affinities, their own names und the 
names of their fathers and tho like. 

$‘Sabrahmacdrika’ means a secondary name due to the ( study of ) the 
Bahvroa and other $'Gkhds ( of the Veda ), such as ‘Bahvreah’ (a student 
of the Rgveda ), “Kathah ( a*student of the Kathake Sakha of the Yajur- 
veda )* The same author (Yaj. II. 86-88) says: 


1. What is written in one's own hand neef not be attested by witnesses, while 
what is written in another's hand requires attestation. This verse is quoted'in Radhabai v 
Ganesh I. L. R. 3 Bom. 7 whore it was held that the court was not bound to apply strictly 
this rule to Hindu wills, since wills were not recognized by ancient Hindu Law and 
a will written by another man and signed by the testator was held to be valid, though it 
was not attested. 

2, The primary meaning of ‘upadhi’ is ‘a trick or deceit’ and not ‘greed’ as 
Nilakantha says. : 

3. Compare the Madhuban copperplate inscription of Harga (i Epigraphia Indica vol 
VIL p.155) where the donees are described as ‘ chandoga-sabrahmacari’ and ‘ bahvroa- 
sabrahmacári ', 

* P. 26 ( text ) $ P. 27 ( text ) 
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When the transaction ( agreed upon ) is completed ( i. e. it is written 
out ), the debtor should place below 1t his name in his own hand (adding) 
‘what is caused to be written above in this ( deed ) is acsented to ty me, 
the son of such a one;’ witnesses should write down in tkcir own hand (their 
own names ) preceded by their father's name ‘ in this matter I, to and to, 
am a witness.’ These witnesses should be even ( in number ). Then the 
scribe should write at the end ( of the document )* this is written by me, 
so and so, son of such and such, at the request of both parties °. 


‘Samah ' means ‘equal’ in number and qualifications ( with the parties ). 


In some ( digests ) there is coalescence of the letter ‘a’ ( after ‘te’ ) and ( sq 
they read ) ‘asamah' ( meaning ‘uneven in number '). Narada ( says ): 


If a debtor does not know the alphabet (i.o. is illiteratu ), he should 
cause his assent to be written (by another ); if a witness ( be illiterate ) 
he should cause ( his attestation ) to be written by another witness in the 
presence of all the witnesses. 


It was stated (by Brhaspati) that royal writing is of three kinds; 
Yajfiavalkya (I. 318-399) and Brhaspati exhibit ( the peculiarities of) it : 


Having made a gift of land or a corrody the king should execute a 
writing ( about the gift ) for the information of future good kings. On a 
piece of cloth or a copperplate marked at the top with his seal, the king, 
having written down the names of his ancestors and of himself, the 
measurements of the thing gifted, a description of the boundaries of the 
thing donated,’ should issue a permanent edict bearing the date and his 
own signature. 


Nibandhah means ' what is granted by a king and the like to be obtained at 
fixed times from mines and the like;* pratigrahvuh means ' that which is 
received as a gift such as land and the like;’ parimánt means ‘ its extent ' ; 
danam means ' what is gifted such as a house’; chhe!a means’ its limits’; 
upavarnam means ‘their mention ’. So also (Brhaspati pp. 3716-347 vv18*19): 


When a king pleased with the services, valour and the like, of & person, 
grants a district and the like to him by a writing, it is called a prasáda- 
likhita (a writing of favour ) When a king, after a decision on hearing 
the plaint, the reply and the evidence adduced, gives a writing to the 
successful party, that is called a jayaputra (a writing of success, a decree) 


1. ‘ Da&na......... vArpanam; may also mean “setting out the smiti passages con: 
domning the resumption of gifts mado by former kings’, This is a preferablo explanation 
and is supported by the verses occurring in almost all grants condemning the resumption 
of gifts, These verses and the following passag: of the Maytikha up to ja,apatra are quoted in 
The collector of Thana v Hoari I. L. R. 6 Bom. 546 ( F. B. ) at pp. 507--558. 

2. The definition of mbandha is quoted in Ghelabhai v Hargovan I. L. R. 96 Bom. 
94 at p. 101 25 showing that it is not the king alone who can make a grant of a subondha, 

*P. 98 (text), 

V.M. 4 
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Vyasa speaks ot the substitute of the king ( in issuing royal edicts ): 


The minister for peace and war, when ordered by the king himself, may 
write down'the royal edict on copperplate or on cloth. 
The same author says that the king should write down his assent in such 
a caso : 


(The minister should writedown ) tha boundaries and measurements 
and the king should write with his own hand‘ this has the assent of me 
the king, so and so and the son of such and such." 


“ Sannives am pram&nsm ea "these words are to be connected with the pre- 
ce ling text. Vasigtha mentions four kinds of royal writings: 


A sasana (edict ) should be known as the first, another is jayapatra, 
(then there are) a‘fapatra and prajfiápanü-patra; royal writing is ( thus ) 
four-fold? “That Ly which feudatory chiefs, officers and governors ot 
provinces are commanded ( by the king ) to carry out some business is 
called an 9jfiápatra ( document of command ). That letter by which 
some business is communicated to a sacrificial priest, the family pyriect, 
a preceptor and other revered and worthy persons is called a writing of 
request. 


Sasana and jayapatra have been explained above. Yajfiavalkya (II. 91) says: 


When ( a document ) is in another country, when the letters (or words) 
of it have become douktful ( or difficult to make out ), when it is lost or 
its ink has been rubbed off, when it is stolen, torn into pieces, burnt, cut 
asunder, ( the king ) should cause another writing to be made. 


Narada ( pp. 77-78 v. 142 ) says : 


When a document is placed in another country, when it is shattered 
into pieces, when its letters have become effaced, when ib is stolen, then 
time should be granted ( for its production ) in cases where it exists 
and if it does not exist, the decision must rest on the ( evidence of ) the 
witnesses ( who saw ib executed ). 


Dragtàrah means ‘witnesses’; in the absence of witnesses supernatural prool 
( should be resorted to ) as Katy&yana says : 
In a judicial proceeding where there is no writing nor witnesses, ( the 
king or judge ) should prescribe supernatural proof ( ordeals ete. ). 
Ya‘Bavalkya ( II. 92 ) says? 
The genuincness of a document about which there is a doubt (or dis- 


pute ) may bo establishkd by ( comparison with other ) documents that 
are (admittedly )in the hand of the person (who is alleged to have 


1, Vide notes to V. M. pp. 53--54 for the quotations from Kautilya about Rjü&patra 
and prsitapanspatra. 
P. 29 (text). 
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written the document in dispute )! and hy presumption, ky the possibility 
br otherwise of ) the meeting together ( of the porties ). by prot, by marks 
( such as seals ),by the ( subsequert ) relit ons ( of tha parties ), by the 
( probability of the origin of ) title, and interence.* 


Yuktih means ' presumption from circumstances ' ; praptih means ' staying 
together of the two parties ( to a document ) in the same place 5 cihnam 
means ‘the impression of a seal and the like * kriy means ‘witnesses and 
the like ' ( other means of proof ); sambandhuh means‘ relation in future’ 
( i. e. after the alleged date of the document); dyamuh means “some pro- 


bable mode of acquisition ' ( of the document );? keluh means ‘inference.’ 
Prajapati says : 


“The decision about (the genuineness of) a royal writing ( grant ) should 
be made with great effort by means of the examination of the king's own 
signature ( thereon ) of the seal and of the handwriting of the scribe 
(of the grant). 

Brhaspati ( p. 307 vv 23-24 ) declares what are vitiated documents : 


A document executed by a dying man, by an enemy, by one in fear, 
hy one distressed, by a woman, by one intoxicated,* by one who is over- 
whelmed in some calamity, and executed at night by fraud or force does not 
become’ valid Where even a single witness who (whose signature) is plac- 
ed on a deed is vitiated ( on account of the above mentioned causes ) and 
who is censured or where the writer of a deed is of that sort, that deed is 
declared to bo a falso document. 


Here ends the section on writing. 
Now ( begins ) Possession. 
Narada ( p. 69 v 85 ) says : 


Possession acquires validity ( as evidence ) when accompanied by a 
clear title. Possession witha clouded title does not amount to proof 
( is not accepted as a means of proof ). 


1. Compare section 73 of the Indian Evidence Act. 

3, For detailed oxplanation of the words yuhti, prapti, sambandha, Ggama, hetu, vide 
notes to V. M. pp. 54--55. Tho Mit. and the Mayitikha widely differ in the intcrpretation of 
these terms, 

3. This means that it should be seen whother the document is produced from 
Moper custody. 

t, In Naibadabas v. Mahadco Y. L. R. §ı Bom., 99 at p. 104 it is suggested that 
' stiimatta’ should ba taken as one claus2 meaning ‘under femalo or aphrodisiac influence ', 
bat this is not correct, as Kat. v. 271 separately mentions ' gtr1 ' and ‘matta ’. 

1 In Lalubhawv bay Amrit I. L. R. 2 Bom. 299 at pp. 814--316 the whole of tle 
stclion on possession is critically cxaminad and diderencos botween the two views of 


Yijfi&nes vara and Nilakantha are pointed out, 
* P. 80 (təxt). 
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Vyaea declares that possession ( in order to be valid evidence ) must be 
characterised by other attributes just as it must be accompanied by title : 


Itis desiratle that possession ( in order to be valid ) must have five 
attributes (lit. parts), viz. it must-have title behind it, it must be of long 
standing, unbroken, free from protest and in the presenee ( before the very 
eye ) of the opposite party. 


Narada ( p. 62 v. 86 ) declares that a claim cannot be established by mere 
possession : 


He who pleads enjoyment alone and no title at all should be considered 
a thief on account of his ( merely ) puttiug forward the deceptive plea 
of poscession ( which even a thief can put forward ). ° 


*This rule ( that mere possession without more is of no avail) only applies 
to such a period of time during which it is possible to preserve the memory of 
title, but the same author ( Narada p,62 v 89) says that mere possession 
would be vilid evidence ( with reference to a period of time ) of which it 
is not possible to preserve memory : 


In cases falling within the memory of man it is desirable that posseesion 
must be accompanied with title in order to be recognised as valid proof 
of ownership of land. In cases beyond the memory of man possession 
continued successively for three generations ( is valid proof of ownership 
over land )on account of the absence of certainty (that there is no title).! 


Anugamabha:dd means ‘as the conclusion that there is no title cannot be 
drawn by means of ( the proof, called ) ron-apprehension ( anupalabdhi ) 
of what is £t (to be apprehended).* Even in the case of possession beyond the 
memory of man. if there is continuwnce (or persistence ) of memory as to 
the al sence of title ( in the person or persons who had possession ), the same 
author ( Narada p. 62 v 67 ) says: 


Thit sinful man, however, who enjoys ( his possession ) without title, 


even though for several hundred years, should be punished by the king 
with the fine prescribed for a thief. 


1. Vide pp. 58--59 of the notes to V. M. for datailad explanation of this vers? and 
of smarta kala, According to th» Mit. smirta kila ( priod of human memory ) is 
said to bo one hundred years; accoring to tha Smrticandrik& and Madhava it is a period 
of 195 years, Tharos q^norations woald com? to about 199 years, According to some sages, 
it is a peria l of sixty yours and also thro g-n-retions, Mondlik’s translation (p. 21 11, 14--17 ) 
is loose and does not bring out the technical s ns: of anupalabahi. 


2. For datail-d oxplanation of ' anugamabhirat’ and yogytnupalabdhi vido notes to V. 
M. pp. 59--60. Anupalabaht is ih» last of six yramünas according to the Mimirhsakas, apart 
from zratyahsa and informce. In such cass as ‘in this placa there is no jar’ wa apprehend 
the non-existenca of che jar by this means of anupalabdM, 

* P. 81 (text) 
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As to what the same author( Narada p. 63. v. 91 Jays: 


Thai which has been enjoyed even unjustly by the father and three 
ancestors ( of a person ) cannot be recovered back (from thet person ) 
since it has descended successively through three generations, 


*it is to be interpreted to mean * what bas been enjoyed by three penera- 
tions ( of the present holder ) including the father even without title and 
even unjustly cannot be recovered back ( from the present holder ), much 
less can it be recovered back when it is impossible to conclude that there is 
absence of title." 


As to the text of Hauta. 


What has been enjoyed by three ancestors without any title whatever 
cannot be recovered (from the present holder ) since it has descended 
through three generations. 


it is to be explained as ' without a title that can be easily perceived and 
not as without even the semblance ( or appearance ) of a title.” As for the 
text of Yajfiavalkya ( II. 98 ), 


That man, who first acquired a thing, should prove the source of his title 
when he is proceeded against; his son or son's son need not ( prove title ); 
in their case possession has more weight, 


it means that only the first acquirer, if he cannot prove his title, is to be 
fined ( for unlawfully usurping possession ) and not his son and grandson; but 
it does not mean that in their case they succeed in their object ( viz. re- 
taining the thing on the ground of possession). Hārta says to a similar effect : 


That man. however, who first acquires a thing is liable to be fined if 
he cannot make out a title, and not his son or son’s son; but both ( the 
latter ) are liable to be deprived ( by the court ) of the thing possessed 
like the acquirer himself.’ 


Yajfiavalkya ( If. 29 ) says : 


If a person who has been proceeded against dies, his heir ( or repre- 
sentative ) must establish title (as much as the deceased). In-such a case 
possession without title would not be a ( valid ) plea. 


1. Tho object of the verso is not to prescribe the impossibility ‘of recovering after three 
generations what is wrongly scized, but tho object of it is to prescribe that possession for 
mor» than tars g»n^ra'ions conf-rs ownership when it is unc-rtain whether it originated in 
no tila. Tho words ‘for threo gontrations’ stand for asmüríahala (time beyond human 
memory). 

9. Tho idea is that the original acquirer is liable to fine if he cannot prove his title. 
His son and grandson, if they cannot provo titla, ara not liabls to ba fined; but if they 
cannot prova tills in thoir'onoostor and im thomsolvos, they are liable to lose the thing 
they enjoy, sinc2 their possession has not ripened into ownership by enjoyment for three 


generations, 
* P. 83 (text). 


[ 8. IT. 2. 4-7. 
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Riktht means ' a son and the like who partakes of tha heritage '; ‘tam’ 
means ‘ agamam ' ( title ). (An objector says ) it is inconsistent (or absurd) 


to say that possession for a long time is proof (of ownership ), for it is 


seen (in the texts ) that a claimant loses ( his right to a thing ), even 
after possession ( by another ) for a short time, as is observed by the same 
author (Yàj. II. 94 ): 


A person loses land in twenty years when it is enjoyed by another 
for that period before his eyes and without protest ( from him ) and 
chattels in ten years.’ 


“The reply ( to the above objection ) is: this ( verse of Yàj.) 1s to be con- 
strued as laying down that the man loses the profits arising from the land 
and the like for that period (i. e. 20 or 10 years) when he sees (another 
enjoy his land or chattels ) and yet does not protest (or cause interruption ) 
and not as laying down that he loses also the thing itself, viz. the land and 
the like ( after 20 or 10 years ); since ( the latter proposition ) would be 
opposed to the text already cited ‘ he however who enjoys without title &o. ' 
( N&rada p. 62 y 87 )  Katyüyana says : 


The wrongful possessor of cattle, women or males ( slaves ) or his 
son should not rely upon ( mere ) possession ( as his support or strong 
point in case of dispute ); this is the rule of law ordained ( by the sages ). 

Narada ( p. 61 v 81 ) says : 


A pledge ( or mortgage ), boundaries, a minor's wealth, an open deposit 
a sealed deposit, women ( female slaves ), the property of the king ( or 
state ) and of a Brahmana learned in the Vedas : these are not lost ( to 
the owner ) by the ( long ) possession ( of another )* 


Menu ( 8. 146 ) says : 


A mileh cow, a camel, a riding horse, an animal that is handed over for being 
broken ( or trained ); these ( and other things) used through the friend- 
ship ( or assent of the owner) are never lost (to their owner through 
long possession of another ). 


Damyah prayujyate means ‘ which is delivered for being broken." 


Here ends the section on possession. 


1. This verse has ben variously: interpreted: from comparatively ancient times. 
Medhatithi on Manu (8. 149) gives three interpretations. Nilakantha follows the Mit. 
The plain meaning of the verso is in conflict with the proposition that possossion for 
hundred years is requirod to create ownership. Therefore the words ‘bhumer-hanih. 
are interpreted to mean ‘ loss of the profits of the land’ and not ‘loss of the land itself” 
It is almost certain that at different times and by different sages different periods of adverse 
possessions were laid down, and the tendency ssems to ba to bring down the period for 
adverse possession, Vido notes to V. M, pp. 62--64 for further details, 


2. This is almost the same as Manu. 8. 149, 
*P, 38 ( text ) 


^ 
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Now ( begins the chapter about ) witnesses. 
Iu Todar&nanda! Narada says ( p. 79 v 147): 


In doubtful matters when two litigants are disputing, a clear perception 
( knowledge or conclusion ) results from witnesses, since the latter have 
either seen, heard or experienced the matter in dispute.” 


*Brhaspati ( p. 299 vy 1-2) enumerates the kinds of witnesses : 


Witnesses are declared (in the smrtis) to be of twelve sorts, viz. a subscribin 
witness, one whose name is caused to be written (by another), concealed wit 
ness, one who has been reminded, a member of the family, a messenger, one 
coming by chance ( not called on purpose ), an indirect witness, one who is 
confided in by both sides, the king, the ( presiding ) judge, the people of 
the village. 


Likhitah® is one who ( whose name ) is placed on the document by the plain- 
tiff ; lekhitah is one who ( whose name )is placed ( on a deed as a witness ) 
by the defendant at the instance of the plaintiff ; güdhaA is one who is made 
bo hear ( the transaction between the parties) behind a wall or the like; 
smdritah is one who is reminded sgain and again of the transaction; yādr 
echikah is one who having arrived by chance (at the time of the transac- 
lion) was made a witness ; Witarah is one who can depose (to a transac- 
tion ) over and above the ( actual) witnesses because he hears (from them 
what they had seen ) or is made to hear ( what the real witnesses themselves 
heard ) ;4 adhyakgah means the presiding judge ; and this word is intended 
to include the sabhyas ( assessors ) and others by reason of the text of Katya- 
yana ‘the scrihe, the judge and the sabhyas in succession (the later one in 
the absence of the earlier) are( witnesses)' ^. The same author (vide 
Brhaspati p. 301 vv 16-18 ) says : 


There should be nine, seven, five, four, or only three ( witnesses). Two 
may be accepted as ( sufficient ) witnesses, if both be & rotriyas ( learned 
iu the Vedas ) ; ( but ) a single witness should never be asked ( examined ). 
Ot likhtta ( subscribing) and g&dha ( concealed) witnesses, two (each ) 
may be accepted ( as sufficient to decide a cause ) and of lekhita or 
yüdriechika (chance ), smarita, kulya (those of the same family) and 


1. This is an encyclopedia on religious and civil law, astronomy and medicine 
compiled by Todaramaila, tho finance minister of Akbar, 

2, The latter clause may also!mean ‘ since they ‘have a direct cognition of the matter 
by sight or hearing’. : 

8. For detailed explanations of; these terms vide «notes to V. M, pp. 65--67. 

4, Mandlik ( p. 281) translates utfarak as (“one in answer) speaking after witnesses, 
upon hearing ór being told ( their evidence ).’ This is far from clear, 

] 5. "The other half of this verse as quoted in the Mit. means “and the king when 


“ho himself tries the cause are declared to be witnesses’. 
* P. 34 (text) 


35 VYAVAHARAMAYURBA [ ee itm 93418 
uf ullara witnesses there must be three, fom or five. A single witness 
alone would be enough for proof if he be a d&taka (a mossonger ), an 
accountant, one employed in the business (by both parties as their inter- 
mediary ), the king or the presiding judge. 


Yajfiavalkya ( II. 72 ) declares that even one witness of the likhita and other 
sorts may be accepted (as sufficient for proof ) if both sides consent : 
With the consent of both parties even a single person, who knows the 
dharma, becomes ( sufficient as ) a witness. 


* Vyasa says : 


Even one witness, whose actions are pure, who knows the dharma, 
whose word is known from experience (to be true), is enough for proof 


( of a thing ), especially in sdhasa ( offences attended with force such as 
murder, robbery, rape, &c ). 


Anubhūtavāk means‘ one whose word is generally seen to be true’. 

5 . 
Katyayana says that one witness, even though not reputed to be a veracious 
person, is sufficient in cases of deposit and the like; 


Even a single person may depose as a witness in the case of a deposit 
made secretly ( in his presence); as regards things borrowed for use 
even a singlesperson sent by the plaintiff (ie. the owner of the thing to 
the borrower with the thing ) may be ( enough ) as a witness. 


Yácitam means ‘ ornaments and the like such as ear-rings brought (from 
the owner thereof) on the occasion of a marriage or the like’, The same 
author ( Katy&yana ) declares even one person sufficient as a witness in dis- 
putes about articles for sale : 


That man by whom an article for sale was made (finished or manu- 
iactured ) should identify it. In a dispute (about that article ) he, though 
alone ( as a witness ), is declared to be ( sufficient ) proof. 


And; Vyasa declares the qualifications of them (of witnesses ) ; 


Those who know the dharma, perrons having sons, persons born im 
distinguished! families, those who are well-bred, those who ( generally ) 
speak the truth, those who perform the rites prescribed in the Vedas and 
the smrlis, persons free from hatred and envy, those who are s'roiriyas 
(learned in the Vedas), persons who do not depend upon others, who are 
learned, who do not travel from place to place and (hose who are in the 


prime of life should be made witnesses by the wise in disputes about debts 
and the like. 


1. The word maulah is rendered thus by the Kalpataru and the Vrramitrodays 
Madanaratna explains 'ibose who know the rreecding cicumsíiances of the traneaction 


in dispute ).’ Medhatithi (on Manu 8. 62 ) explains maulêh also as ' those who aro residents 
of the same place as the parties’. 
*P. 85 ( text ) 
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* Narada ( p. 81 v 155) says: 

( In disputes) among 8rends (guilds) the office-bearers (or heads) of the 
srenis, among groups or associations! the heads thereof, among those who 
stay outside (the village, i.e. who are untouchables) persons who live out- 
side, and (in disputes) among women, women become (proper) witnesses. 

Kütyüáyana speaks of members of associations ( vargas ) : 


Persons wearing marks peculiar to their sects ( such as Bauddhas ), S Tenis 
( guilds ), p&gae and other communities of merchants and all others who 
are banded into a group (or association): these are called vargas by 
Bhrgu. The leaders ( or heads) of ddsus (serfs), cáranas ( bards ), 
: wrestlers, of those who subsist (by driving or riding) elephants, horses 
and chariots and of groups of every sort are known (in the smy ne) to be 
vargina. 


Yajfiavalkya ( 11.69 ) speaks of persons of other castes ( as eligible witnesses ): 
It should be known that witnesses (in a cause ) ought to be at least three; 
they should be devoted to performing the rites prescribed in tha Vedas and 
amytis ; ( they should be) of the same caste and the same varna ( class) 
as that of the litigants or men of all castes may be allowed (as witnesses) 
for all castes. 


The same author ( Yaj. IL.70-71) mentions those who are to be excluded ( as 

witnesses ) : 
A woman, a minor ( under 16 years), an old man (above 80 ), a gambler, 
one intoxicated, one possessed, a person reputed to be guilty of a deadly 
sin, an actor; an unbeliever ( or heretic ), a forger (of deeds or coins), a 
deformed person, one degraded from caste (for some sin or wrong-doing ), 
one interested (in a party to the suit ), one interested in the subject 
matter ( of dispute ), a friend ( or associate), an enemy, a thief, an adven- 
turer (or desperado ), one known to be a liar, one deserted and the like 
are not ( competent ) witnesses. 

Nirdhitah means ' one abandoned by his kinsmen ( or friends )’ 3 the word 

adi (the like) includes slaves and others.  Brhaspati (p.302 v 29) says : 

^ Whe mother's fatber, the father’s brother, the wife's brother, the maternal 
uncle, the brother, a friend and son-in-law : these are not ( competent ) 
witnesses in all disputes. 

Narada (p 88 v 161 ) says: 
He, who not being named ( cited ) as a witerss, eames of his own accord 
and deposes, is termed in the sastrasa volunt.ei ( witness ). Lic das not 
deserve to be a witness. i 


2 


1, For s‘reni, vide above p. 5 1. ‘The word ‘varga’ means ‘a group or association in 
general’ and is of wider import than óremi. It'may apply to any association or group of 
people banded together for some p 

*P, 86 ( text) $P. 87 (text) - 

ve M. 5 
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Kātyāyana says :!- 
If one of the subscribing witnesses that are cited by a disputant deposes 
against the others, all of them become no witnesses *( i.e. become useless or 
incompetent ). 


Narada (p 89 v 188 ) declares that even such ( persons as are above declared 
to be incompetent witnesses) are in certain cases allowable as proper 
Witnesses : 


Those even, who have been mentioned (in verses 178-187 of Nürada'a 
rnüdüna chapter) as incompetent witnesses such as slaves, impostors and 
the like, become ( competent) witnesses, having regard to the gravity of 
the matter (in dispute ). 


In the case of the absence ( of competent witnesses) Manu (8.70) says : 


In the absence ( of competent witnesses ) evidence may be given even by 
a woman, by a minor, by an old man, by a pupil or kinsman, by a slave or 
hired servant. 


Yajfiavalkya ( II. 72 ) says : 


In ( charges of ) adultery, theft, assault and slander and in all 
offences attended with force ( such as manslaughter ) any person may be 
2 witness. 


In this passage, ° although adultery and the like fall under the category of 
sahasa, they are separately mentioned in order to refer to such adultery and 
other offences as are clandestinely committed. Usanas says : 


A slave, a blind man, a deaf person, a leper, a woman, a minor, an old 
man and the like: even these are regarded as ( competent ) witnesses in 
sahasa (offences dus to force ), when they are not concerned (in the 
matter to be tried ). 


*Anabhisambaddhah means ' when they are not partial (to one side Y. 
Brhaspati ( p. 802 v 24 ) says : 
A litigant may point out faults in the witnesses cited ( by the opponent) 
to prove the matter in dispute, if the faults really exist. A litigant 


attributing faultsto witnesses who are faultless is liable to pay a fine 
equal ( to the matter in dispute ).* 


1. The word likhitanim and nirdigtinam may also mean ‘that are put down as 
‘witnesses in the plaint or reply ' and “are cited as witnesses at the time of proof ( kriya). 

9, Vide notes to V. M. p.70 for detailed explanation. ‘Thia rule of Katyayana was 
to apply only where tho witncsses that give conflicting testimony were equal in number or 
equal in merit. Compare Narada ( rnidina 160). Vide notes to Rt. v, 859, 

8. Compare a similar remark above p. 8. 

4, This would apply only where it is possible to set a money value on the subjeét matter 


of dispute. nua and Vir. explain itas meaning ‘the fine imposed on a false witness 
"P. 38 ( text ), 
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In this passage the word Adi ( litigant ) means ‘ the defendant '; tateamam 
means ‘equal to the amount which is the subject of dispute.’ Vyasa says : 


The faults of the witnesses should be stated by the defendent before 
the court. They ( the witnesses) should be made ( by the judge ) and 
the assessors to refute all the faults put down in writing ( against them ). 


The meaning is that the witnesses should be required by the sabhyae 
( assessors ) to give their explanation with regard to their faults as witnesses 
written down on paper. The same author ( Vyasa says ) : 


If ( the witnesses )! admit ( the faults pointed out'in them), they do 
not at all deserve to be witnesses: if it be otherwise (i. e. if the faults are 
not admitted), they ( the faults ) should be established by the defendant 
with evidence. If the defendant cannot clearly establish ( the faults urged 
by him ) against the witnesses he should be made to pay a fine. When 
the witnesses ( cited by the plaintiff ) are proved ( to possess the faults 
pointed out by the defendant ), they are to be rejected, being devoid of 
the characteristion of ( competent ) witnesses. ( The plaintiff ) should be 
made to pay a fine in the same way ( as the defendant, when the latter 
fails to prove the faults alleged ) accotding to the procedure laid down in 
the s'ãstra, if the plaintiff, who relies solely on the goodness of his witnes- 
ses (in whom faults are established), does not care for other means of proof. 


Atonyathd. means ‘ if not admitted; ' bhavangyah means ‘ should; be made 
to admit ' ( their faults ); Aréyay@ means ' by evidence.’ The connection 
of the words is ‘ not establishing ( the faults ) clearly ' ( i. e. ephufam is to 
be connected with abhdvayan ). As to the text 


Those faults of witnesses that are ( obvious ) to the members of the 
court or that follow from the ordinary experience of the world should be 
considered ( by the members of the court of their own accord). Such 
faults should not be required to be established, since (such witnesses ) 
should be excluded ( by the court ) on account of their ( patent ) faults! 


1. Mandlik ( p. 25) translates this as ‘in the answer of admission witnesses are never 
fib to bo called’, This is wrong. It has already been stated that in an answer of admission 
no evidence is necessary. The author is now on the subject of faults of witnesses. The 
explanation of 'atonyath& bhavantyah’ that follows makes it clear that the translation 
should be as above. 

2. This verse is ascribed to Vyasa by Aparāka, Bm. C. anā Vir, while Parüs'ara- 
Madhavtya ascribes it to Katyayana, Vide notes to V. M. pp. 72--78 for various readings 
and detailed explanation. Even with the reading ‘sabhasad#m diisanam' it is possible 
to translate as above, the literal meaning being ‘what apearsto be a patent fault of the 
members &c.'. The word dosavarjanüf may also mean ‘in order that the fault called 
anavastha may be avoided’. If witnesses, were called to prove defects in witnesses other 
"witnesses might be cited to prove the former get to be false and the process might have 
to be carried on ad infinitum, 
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"ib has reference to ( faults in ) trustworthy witnesses that ( faults ) oan be 
ascertained from ordinary experience of the world. When the defendant has 


no knowledge of the faults ( of the witnesses of the plaintiff ) the same 
autho. says ; 


Those faults of evidence ( witnesses and documents ) that are latent 
should be declared by him who disputes ( the evidence ) at the ( proper ) 
time and the patent faults should be declared by the members of the 
court ( sabhyas ) at the proper time after exhibiting what the sasira ( the 
works on law ) dictates. 


The meaning is that latent ( concealed ) faults should be exposed by 
expounding ( by reference to or reliance on ) the sastra before the (actual) 
examination of the witnesses. And Brhaspati ( p. 302 v 250) says that 
they (the latent faults ) should not be exposed after that ( stage ) : 


Whatever fautts in ( or objections to ) a document or a witness there 
may be must be declared at the time when the trial is proceeding, but the 
( litigant ) should not ( be allowed to ) declare the faults after they ( the 
witnesses ) have deposed. 


Uktam means ‘when they have said, ^ i.e. when they have begun to speak. * 


The termination of the past passive participle ( kia in Panini’s terminology) 
is added ( here in ukian ) in the active sense according to the rule? ' the 
affix kta ( i. e. fa ) is added to a root to denote the completion of the first 
of a series of continuous acts and in the active voice. Katyiyana declares 
the punishment in this matter. : : ` 


He, who, after a matter has been deposed to, would find fault with 
( raise objections to ) witnesses in whom bef ound no fault before and cans 
not give (adequate) reasons for that for nob pointing out the faults 
earlier shall be mulcted in the lowest amercement.* 


Tf the witnesses be themselves unable to refute the objections raised against 
them, the party ( whose witnesses they are ) must do it; so says Brhaspati 
( p. 302 v. 26. ) : 


1. The proper time for pointing out the faults of witnesses by litigants is when the 
hearing begins and for the judge and the assessors when the judgment is being pronounced. 
The Sastras (smrtis) lay down rules as to circumstances that vitiate oral and written 
testimony. 

2. Mandlik translates (p. 26) ukiin as” the speaker beginning to speak (should be 
stopped); this is the meaning’. This is'quite wrong. Vide notes to V. M.’p. 74. The word 'ukt&n' 
(which is a past passive participle) would naturally be connected with “dosan” in the 
preceding half, but then the sentence hardly makes any sense, Hence‘ uktan ’ is explained 
as an active past participle and connected with ‘ witnesses’, 

8. This is P&nini IIT. 4. 71. Vide notes to V, M. p. 74. 

4. According to Manu 8, 138, the lowest amercemont was 250 panas,-the middling 


was 500 and the highest was 1000, 
*P, 89 ( text ). 
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He, whose documents or witnesses are found fault with in à suit, will 
' not succeed in his cause, as long as he has not cleared that ( the docu- 
ment or the witness of the faults pointed out ). 


Tat (in the verse above) signifies ‘a document ond the rest’. Katyüysna 
prescribes the punishment for those who adduce false witnesses: 


“He, who, through a desire to succeed in his cause, cites false witnesses, 
should be deprived of all his belongings and should be then made to lose 
. the subject matter ( of dispute ya 


Nirvigayam means ‘deprived of the property that is the subject matter of 
dispute’. Narada ( p. 90 vv. 193-196 ) declares the means for Basanan 
false witnesses : 


He, who, on account (of the consciousness of) his own wrong-doing 
( guilt in perjuring himself ), appears like one uneasy, shifts from place tà 
place (when giving evidence), runs after every one (he sees), who 
suddenly coughs much, again and again breathes deeply, who scratches the 
ground with his feet, who shakes his arms and garment, whose face changes 
colour and whose forehead perspires, whose lips become dry, -who looks 
above and sideways, who without being asked talks much and irrelevantly 
as if he wereina hurry, should be known as a false witness. ( The 
king) should punish such a sinful one severely’, 


Katyaéyana and also Manu (8. 87, 79-80) state the manner of putting sue 
tions bo witnesses : 


“The judge, himself being pure, should ask in the forenoon the witnesses 

of the regenerate classes who are pure to depose to the truth, with their 
faces turned to the east or north, in the presence of (an image of ) “the 
divinity and Brahmanas. $$The judge should in a soothing tone question 
the witnesses in the court-room and in the presence of the plaintiff and 
the defendant in the following manner; ‘All that you know concerning the 
reciprocal actions of these bwo ' (litigants ) in this matter depose Tan 
for you are in this matter the witnesses, 


In disputes about kine, horses and the like the same author aa) 
declares the ( necessity of ) the Teens of the subject-matter of dispute ( at 
the trial ); iem 3 


In the presence of the plaintiff and the defendant and of the Abjeet 
matter of the suit ( the judge ) should urge ( require ) the witnesses to- -give 
evidence to their face and never behind their back. ( Evidénoe )^ "hy 

. in rare casee be taken in the vicinity of the subject-matter ( of dispute. ) 


——— 
1. Tatah may mean ‘on: account of that fault’ and nirvisayam ncoording fa the 
aay means ‘banished from the country '. . 
P. 40 (text). $P. 41 (text), 
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even in the absenge of both (tho litigants). This rule holds good in 

. (disputes about) quadrupeds, bipeds and immoveable property. In all dis- 
putes about articles that are weighed (like gold) or that are counted or 
measured, ( the judge ) may require the witnesses to depose even in the 
absence ( of the subject matter of dispute’), but not in other cases. 


Tayorapi vina kvacit-this means ‘even in the absence of them both’j. e 
of the plaintiff and the defendant; but in the presence of the subject of dis- 
pote in some cases i. e. in the case of quadrupeds and the like; éaulyam 
means ‘gold and the like thab are capable of being weighed’; gantmam 
means ‘coins and the like that can be counted ont’; meyam means ‘rice 
wheat and the like which can be measured’: @bhdvepi means ‘even in the 
absence of the subject matter of suit’; krégakümesu means ‘in judicial pro» 
ceedings’. The same authority ( Káty&yana ) says that in disputes relating 
to homicide the deposition of witnesses should be taken in the presence of 
(an image or temple of ) Siva: 


In the case of the killing of living beings, ( the judge ) should make the 
witnesses depose in the presence, of Siva, when no trace ( or remnant ) of 
the death is left; otherwise ( i. e. when traces exist ), a witness should 
not be made to depose thus (i. e. in the temple of Siva ).* 


*Tat means ‘ the deposition of a witness.” It should be taken (in the 
presence of Siva) i in the absence of any marks of the homicide ; anyathd 
( otherwise ) means ‘ when there are marks of the killing.’ The same 
author ( Katyüyana ) says : ; 


The king should not cause procrastination in recording the deposition of 
witnesses. Great sin, viz. failure in performing one’s duty, results from 
procrastination. 

Narada ( p. 91 v 198) says : 


Having summoned the witnesses and having bound them firmly by 
oaths, (the judge ) should separately question all the witnesses whose 
character ( conduct) is well-known and who are familiar with the matter 
in dispute. 


1, Vir. explains this as Nilakantaha does. But the Smrticandrika and Paer&sa'ra- 
miadhaviya explain differently viz. ‘even apart from the two places (evidence may be 
taken)’, The two places where witnesses may depose are the court and in the ‘case of 
immoveables near the property itself. Evidence in the case of ‘homicide may be taken at 
the place of crime. 


2. This is a somewhat difficult verse, Some digests read ‘in the presence of the dead 
body ? ( Sava for S'iva). This latter seems to be a better reading. Nilakantha’s way of 
taking tat as referring to deposition and connecting abhave with cinhasya is far-fetched, 
He had i a as he read ‘ Siva-sannidhau’, Vide notes to V. M. p. 76 for details, | 

> fext 
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Vasigtha says :* 


What was seen by the ( witnesses ) together should be deposed to by 
them in the same way (i.e. they should depose simultaneously ); but 
( what was seen ) by the witnesses separately should be related by each 
separately. Where a matter has become known to witnesses at different 
times ( the judge ) should make them depose one by one. This is the rule 
( of examining witnesses ) laid down (in the s'astras ). 


Manu ( 8. 118, 102 ) says : 


A? Brahmana should be made to swear by (his) truth, a Keatriya by his 
riding animal and weapons, a Vais'ya by his kine, grain and gold, a S’adra 
by ( invoking on his head ) all the sins (in case he deposed falsely ). 
Brahmanas who tend herds of kine, who are traders, mechanics or actors, 
who are hired servants or money lenders, should be treated as S'üdras 
( for purposes of examination as witnesses ). Those? who are fallen from 
their proper duties, who subsist upon food given by others and yet who 
desire the status of a man of the regenerate classes should be treated 
like S Bdras. 


*The meaning ( of satyena ) is: if you speak falsely, thy (merit due to) truth 
will perish; such like should be the mode ( of oath for a Brahmana ) The 
test for determining the( truth or falsehood of the) deposition of a 
‘witness is declared thus : 


If ( what a witness ) deposes is not less than ( what is affirmed by the 
party citing him ) in respect of place, time, age, the substance ( dravya ), 
the name, the caste, the measure, (the judge ) should declare that the 
matter in dispute has been proved ( by that party ). 


Yajijavalkya ( II, 78.) lays down a rule for decision when witnesses contradict 
each other. 


In case of contradiction the testimony of the majority should be accepted 
( 1. e. prevails ); if ( the witnesses ) are equally divided, the testimony of 
the virtuous set and if there be a conflict ( of testimony ) among virtuous 
witnesses, the testimony of the most virtuous should be accepted. 


The same author ( Yaj. II. 76 ) prescribes the fine for not deposing after 
having agreed to give evidence : 


i. ‘Phese two verses are ascribed to Kātyāyana by Apararka. ‘These verses ard 
fot found in the printed Vasisthadharmag’asatta (B, B. series) nor in its transiatiofi 
(8. B. E, vol. XIV ). 

9, This verse occurs in Narada also ( rp&dána 199 ), 


8, This verse is not found in Manu. 
*P, 48 ( text) 
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A person not giving evidence should be made by the king to pay the Whole 
debt together with a tenth ( part ) added thereto on the forty-sixth day 
( after he is summoned ). 

Sarvam ( the whole ) means ‘ including the interest '; sadas’abandhakam 
means ‘ together with a tenth part,” The Mit&ksar& states that the tenth 
part is to be taken by the king and the debt together with interest is to be 
taken by the creditor. The same author ( Yaj. II. 82) lays down the 
punishment for one who, having knowledge ( of the matter in dispute ), does 
not agree to give evidence as a witness : 

He, who, having been called upon ( slong with others ) to give evidence 
as & witness conceals it from others under the influence of folly, should 
be made to pay an eight-fold fine; if (he be )a brahmana he should be 
expelled. 

Such a witness is to be fined eight times as much as ths fine inflicted in case 
of losing the suit. But a brdhmana unable to pay the fine is to be expelled 
from the country and a ksatriya and the like are to be made to do acts 
proper for them (or to which they are accustomed ) So says the Mitaks- 
ara. Manu ( 8.108 ) says : 

That witness who after giving evidence is seen to meet with (the mis- 
fortunes of ) disease, fire or a relatives death within seven days es of 
his deposition ) should be made to pay the debt and a fine. 

*Yajnavalkya ( II. 80 ) says: 

If even after some witnesses have deposed ( asto a* matter in dispute) 
other witnesses more meritorious ( than those already examined} or 
double in number ( of those already examined ) depose to the contrary, 
then the witnesses firsb examined are false ones. 

Narada ( p. 21 v. 62 ) says; 

5 After a judicial proceeding has been almost finished, proof, whether 
documents or witnesses, would bə useless, unless the samo had, been 
announced before.* 


. 1. The Mit. on Yaj. shows that this verse rather applies to a person, who, having 
agreed to give evidence and being cited along with others to depose, afterwards at the trial 
denies to other witnesses that he isa witness, It is Yaj. Il. 77 that is the proper verse to 
be cited for the purpose of laying down a punishment for him, who, though he knows ‘the 
matter in dispute, does not agree to come forward as a witness, 

2, Vide notes to V. M. pp. 77--78 for explanation. Fhis can only apply to 8 case 
where judgment has not already bzon pronounced, as tho noxt verse of Narada makes clear. 

8, Mandlik (p. 22), Dr. Jolly (S. B. E. vol. 33 p. 21 note) and Gharpure (p. 41) 
translate 'swrmAta! by the word ‘decided’. But this is wrong. mirnikta does not 
mean ‘iryita’, It literally means ‘cleansed thoroughly’ i, e. heard completely, but 
not finally decided, Besides that interpretation would bo opposed to the rules. about 
teview of judgment, Vide notes to V. M. pp. 79--80. 


4, Com oe C. Pro, Code Order 7 rule 14 (2) and 18, i 
* P. 44 ) text ) 
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Yajilavalkya ( II. 88 ) states that'in somejcases witnesses may depose falsely 
and declares the penance therefor : 


Where a man of the four castes would be liable to suffer death (if the 
truth were told ), there & witness may depose falsely; for purification from 
that ( sin of falsehood ) an oblation of cooked rice should be offered to 
Sarasyati by the regenerate classes.’ 


Visnu ( 8. 17 ) prescribes the penance for a sidra ( deposing falsely ) ' a 
brad should give one day's fodder for ten cows.’ Aikdhikam means‘ as 
much as would be sufficient to feed them one day.’ 


Here ends the section on witnesses. 


Now begins the section on ordeals $ 


That (an ordeal) determines a matter which cannot be decided by means 
of human proof. It is of two kinds according as it determines ab once or 
after some time. Brhaspati ( p. 315 vv 45 ) mentions the varieties of the 
first kind of ordeal ; 


*Balance, fire, water, poison, kosa (sacred: libation of water) as the 
fifth, the sixth is declared to be rice, seventh isa hot piece of gold, the 
eighth is the ploughshare and the ninth is known as springing from 
dharma, 


Yajfiavalkya ( II. 95 ) declares that the first five are to be resorted to only 
in cases where the matter charged is of great value or is of a serious nature ; 


These ordeals, viz. balance, fire, water, poison, kosa are meant for 
clearing ( persons ) of serious charges ( or in valuable matters ), when the 
complainant (or plaintiff ) declares himself ready to undergo fine ( follow« 
ing on a defeat in the trial by ordeal). 


S'wrgakasihe? means ‘who undorgoes the fino consequent upon defeat. * 
Pitamaha says : 


( The judge ) should prescribe the balance and the other ( four) 
ordeals for those who are proceeded against ( or complained against) with 
assurance. The ordeal of grains of rice! and koswa (ordeal) are to be 
employed in cases of doubt ( as to whether the defendant is the person 
who committed the wrong ). 


1. Sarasvati being the goddoss of spocch it was appropriate that an offering should 
be made to her for doposing falsely, Compare Manu 8, 105, 

2, Tho word ‘S’Irgukasthe’ is thus explained. S’irgam means the head i,e, the 
fourth stage of a judicial proceeding (viz. the final judgment). It therefore indicates 
fine which is imposed on the defeated party, Therefore the word means ‘one who offer 
fo undergo the fine of defeat’, 

* P. 46 i texi ) $ Both Stokes and Mandlik omit the treatment of ordeals, 

ve M. 
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Avagiambhah means? certainty. ' Therefore the kos'a ordeal can! be employed 
in a charge made with certainty about the wrong-doer and also inone where 
there is a doubt. The Kalikapurüna says: 


In charges of adultery, of theft, of intercourse with women who are 
forbidden, when one is accused of having committed a mortal sin and in 
cases of serious( or violent ) offences against the king ordeals may be 
employed. In serious charges ( of adultery etc. ), in civil wrongs ( such as 
non-payment of debt ) and in cases where there is reviling, the king should 
preseribe ordeals with an undertaking ( on the part of the complainant or 
plaintiff) to pay a fine ( in case of opponent’s success in the ordeal ) In 
grave charges such as that of adultery and in cases where there are many 
accusers ( or plaintiffs ) an ordeal may be prescribed in order that ( the 
person accused ) may clear himself ( of the accusation ), but without an 
undertaking ( by the accuser ) to paya fine (in case of opponent's success in 
the ordeal). 


Agamyah (in the first verse from the Kalika-purana ) means ' women 
other than others’ wives, such as prostitutes and the like that are common 
( to all who visit them j3; the word s‘aste means the same thing as * abhi 
asto’ ( i. e. charged with the commission of a great sin ); eahasam means ‘a 
wrong done with violence (or force)’; @varnah means ‘abuse’; Sirah means 
‘fine’. "The attribute (adultery with) another's wife (to the word abhi£&pa) 
is not literally intended, since what is intended to be repeated (or mentioned) 
as a topic ( about which something is to be predicated ) is abhis/üpa ( grave 
charge )*5; similarly the words ‘where there are many etc.’ also ( are not to be 
literally understood ). Therefore even in the absence of individual come 
plainants an ordeal may be resorted to in the case of all charges ( of mortal 
sins ). The mention of the purpose in the words 8 uddhikdrandt (for the 
purpose of clearing one’s character ) can also be well construed on this inter- 
pretation and also the following general proposition (can be well understood 
6r construed ): 


1. This is a somewhat unusual sons» of agamjüh. That word gonerally refers 
to such women as are forbidden for sexual intercourse (on the ground of its being incest). 


2. Here Nilakantha rofors to a Puryamimimsi principle (which follows from 
Jaimini III. 1. 19-15 ) Vide notes to V. M. pp. 83--84. ‘Phe conclusion of Jaimini ia 
that though the | Vedic sentence ‘he cleanses the graka ( cup )' uscs only the singular graha, 
yet all cups are to bo cleansod i. o. tho singular number is not strictly intondod and 
stands for tho plural also. In the samo way, the word ‘yaradiirabhisapa has alrondy 
occurred in the first vorso, it is again ropeated in the third verso, whore tho proposi- 
tion to be laid down ( the vidheya) is that an ordeal may bo resortod to for cloaring 
one’s character. The subject of which this is predicated is really abhisipa ( a grave 
charge) and not 'yjaradürübhisüya '; the word paradüra being only an attribute of abhi- 
Bapa may be taken to include other abhióüpas also, just as tho singular numibor in- 
cludes the plural So also even if there bo nob many accusers or even nono, an ordeal 


ay be resorted to for clearing one’s character, 
Fey Vi 46 (text) 


“a 
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An ordeal) may be resorted to in eases of sedition and in (grave) sins! 
( Yàj. TI. 96. ), 


Nürada says : 


An ordeal without an undertaking to pay a fine may be prescribed for 
those who are suspected by kings (as offenders), who are pointed out by 
thieves ( as their associates ) and who are intent on clearing themselves. 


An oath 1s divine proof which determines a cause after a time. Narada ( p. 
100 vv. 248 and 950 for first verse and last half ) enumerates its varieties: 


Truth’, riding animals and weapons, kine, grains and gold, the feet of 
& deity and one's father (or ancestors), one's gifts and meriterious 
actions ( these may be sworn by). One may (solemnly ) touch the head 
of one's sons, wife or friends ( by way of oath )or in charges of all 
kinds (whether serious or trivial) the drinking of kos/G ( sacred water) 
may be prescribed. These are proclaimed by Manu ss oaths (to ba 
resorted to ) in trifling matters. 


Kosa, though it determines ( a dispute ) after the lapse of time, was enume- 
rated among the first series (i. e among tulà &c. above that decide a matter 


immediately ), since it can be resorted to in serious charges also. Yajnavalkya 
( II. 96 ) says: 


One of the two may undergo ( the ordeal ) if he likes, while the other 
may undertake to pay the fine ( in case of defeat by ordeal ). 
"This option can apply only if the complainant (or plaintiff) so desires, buf 
if he be unwilling, ordeals are to be prescribed for the accused (or defendant)? 
alone, according to the dictum of Katy&yana quoted in the Divya-tattva‘ : 


No one should ask the plaintiff or complainant fo undergo ordeal ; those 
who are adepts in ordeals should offer ordeals to him who is the defendant 
( or accused ). 


Now ( begins ) the treatment of ( the topic of) those who are fit (to 
undergo ordeals).  Yüjüvalkya (IT. 98. ) says: 


1. Yaj. uses the general word pataka and not paradürübhi$üpa ( which tis & particular 
Bin) when prescribing an ordeal without fine; hence in the Kalik@purana also the word 
paradarabhisapa is merely illustrative and includes other grave sins also (like brahmahatya), 


9. With the first verse, compare Manu. 8. 118 ‘Satyena &c.’ cited above. Truth 
is to be taken with Brihmanas, iiding animals and weapons with Ksatriyas, kine de 
with Vais'yas. Any one may swearby the feet of his ancestors or of a deity. Tho verse 
“he may touch &c.’ does not occur in the printed Narada. Compare Manu 8. 114. 

8. The general rule as stated by Katyayana above was that the complainant ( or 
plaintiff ) was not to undergo a diwya, but that it was the accused or defendant who was to 
do so. But if the complainant chose he could himself undergo the ordeal and the defendant 

or accused may then undertake to pay the fine, 


4, This is one of the works of Raghunandang, 
* P. 47 ( text ) 
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The ( ordeal of ) balance ( is prescribed ) for women, minors, old men, 
the blind, the decrepit, brahmanas and the diseased, fire or water ( ordeal ) 
is prescribed for ( Ksatriya and Vais ya respectively ) and. for s'Bdra 
Seven 3/GUG8 of poison. 


Sirt means ( any woman) without reference to caste, age or any partioular 
condition ; bala means ‘a person of the age of sixteen and also of any caste’; 
an old man is one who is beyond sighty years of age. Balance alone out of the 
several ordeals is prescribed for a brahmana ab times which are common to 
all divyas as detailed later! ; but when it is the proper time for fire and other 
ordeals, they also can be administered (to brahmanas ) It is hence that 
Pitamaha says : 


Clearing off ( from guilt ) by means of the ordeal of kos'œ is prescribed 
for all the (four) varnas (principal castes ). All these (nine ordeals ) 
are proper for all persons, but nob poison ( ordeal ) for a brahmana. 

The Kaliki~purana says : 

For the last of the varnas * (i. e. for the s'Edra) should be offered 

( the ordeal of ) the heated golden mêgsa, 


Narada ( p. 101 v. 255 and p. 118 vv. 813-815 for last four_verses,) says : 


( The judge ) should always examine by (the ordeal of) balance eu- 
nuchs, those devoid of courage (or mettle ), those whose minds are in 
distress on all sides, minors, old men, diseased persons and women, 
*Poison is not prescribed (as an ordeal) for women nor water ;( the 
judge ) should consider the hidden truth about them by means of the 
balance, the kosa and the like. Clearing (of guilt) by water is not 
prescribed for those who are diseased ( or distressed ) nor poison for those 
who suffer from biliousness ; the ordeal of fire is not prescribed for those 
who suffer from white leprosy, who are blind and who have bad nails. 
‘Women and minors are not to be plunged (in water as an ordeal) by 
those who know dharmasastra, and also those who are diseased, old or 
weak, ( The judge ) should not plunge in water those who are devoid 
of energy, who are ground by disease and those who are distressed ; if 
they plunge in water they might die at once, since they are known to have 
little vitality; these should never be plunged in water (as an ordeal ), 
though they come (before the court ) charged with heinous crimes, nor 
should ( the judge ) cause them to carry fire (as ordeal ) nor should he 
clear them with poison. 


115. Vide the verse of Pit&msha quoted below ‘ Caitra...... these are the months 
common dc". 

110. According to the Vir. ' varnsntya' means ‘one who borders on the varpas 'i, e 
a Mieccha. 


* P, 48 ( text) 
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Vignu ( Vignu Dh. 8. 9. 29.) says: 


Water should not be prescribed for the phlegmatic, for the diseased, for 
timid people, for those who suffer from difficulty in breathing and from 
cough *. 

Katy&yana says; 


Fire is not ( prescribed ) for those who work in iron ( blacksmiths ), 
nor water for fishermen nor should poison be ever offered ( as ordeal ) to 
those who know magic spells and yoga. (The judge ) should not prescribe 

_the ordeal of riae for one who is observing a vow or one who suffers from 
a mouth disease. 


* Vrati means ‘one who observes the vow of subsisting on milk and the like.’ 
Pit&maha says: 


Kosa should not be offered by the wise to those addicted to wine and 
women, to gamblers and to those who are unbelievers ( atheists ), 


Narada ( p. 117 v. 332 ) says: 


The offering of kosa ( as an ordeal ) should be avoided as regards him 
who has once been found guilty of a grave crime, who is destitute of 
dharma, who is ungrateful, who is impotent or who always finds faults, 
who is an atheist and who is sinful ( or in whom faults exist ). 


Katy&yans says: 


The determination ( of disputes ) among the untouchables, among the 
lowest people, among slaves, among mlecchas who are evil-deers and 
among those who are born of unions in the reverse order of castes (i. e. 
unions of females of higher castes with males of lower castes ) should not 
be carried out by the king ( in his court y on occasions ( of dispute among 
them ) he should direct them to undergo ordeals well-known among 
them. 


Tatprasiddhdni means “ balance, serpent and the like.’ If the person who 
should undergo an ordeal is unable to do so, the same author (Küty&yana ( 
as quoted in the Divyatattva says: 


( The king or judge ) should prescribe the proper ( ordeal ) without 
conflict with the time or the place. In case of inability (lit. accident, 
reverse of fortune ) ordeal should be carried out through.a substitute, This 
is the rule ( of law ). 


Anyena hdrayeé mean ' the ordeal should be performed by a substitute; 
viparyaye means ‘when the person to undergo the ordeal is unable to do 


1. This is not in the original & verse but a prose sutra, while Nilakantha’s reading 
makes it averso, Vignu reads ' ns s lesmavyadhyarditanam bhlrün&m...codakam ', 
*P, 49 ( text ) 
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so’. (The judge) should prescribe the proper (ordeal). When ib id 
positively known that a person at one time was guilty of putricide or of soma 
mortal sin‘ and subsequently (he is charged with another crime) and 
it is doubtful ( whether he committed it ), even in such case the same author 
( Katyüyana ) says tha&an ordeal must be performed by such a person 
through a substitute alone : 


* In case of those who are guilty of killing their mother, father, a bra- 
, hmana, a teacher ( or elder relative ), an old man, a woman, and a 
minor; particulary in the case of those who are guilty of committing one 
of the great sins and who aro atheists; in the case of those who wear 
heretical sect marks ; in the case of lascivious women and of those who 
are experts in magic spells and yogte practices; in the case of those who 
are born of the mixture ( or confusion ) of castes and those who are 
habitual sinners; when these people are charged again with those very 
reprehensible crimes, the king who is devoted to dharma should take 
care not to prescribe an ordeal for them (to be undergone in their own 
persons ). (The king ) should prescribe an ordeal to be undergone by 
worthy persons appointed by these very ( sinners ). Where worthy persons 
cannot be found ( willing to undergo an ordeal for them ) they should be 
cleared by their own people (i. e. relatives should undergo the ordeal for 
them ). 


Svakaih means ‘by their relatives’. 
Now as to the time (for an ordeal ). Pit&maha says: 


Caitra, Margasiras and Vaisükha, these are months common (to all 
ordeals ) and not contrary to them. The balance ( ordeal ) is declared 
to be ( proper) for all seasons but it should be avoided when the wind 
is blowing. The fire ( ordeal ) is declared to be proper in the seasons of 
sisira, hemanta and varsd (rain). Water (ordeal) is proper for 
garad ( autumn ) and grisma (summer) and poison in hemanita and 
s'is'ira ( i. o. December to March ). 

The express mention of hemanta and S8 ira for the poison ordeal serves 
to indicate other seasons also ( i. e. it is merely illustrative and nob exhaus- 
tive ), since it will be declared below ' in the rainy season, the quantity ( of 
poison, to be administered in ordeal ) is only four yavas ' ( Narada p. 115 v. 
894 ). Narada says : 
; . Kosa ( ordeal) may be offered at any time and the balance also at 
all seasons. 


` 1. The verse does not absolutely prohibit the prescribing of an ordeal for these men; 
what is forbidden is that they are not to undergo qn ordeal in their own iis, but 
oa & Bol teat) appointed by them, 
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#Pilamaha says : 

Examination by fire ( ordeal ) should be made in the forenoon and 
the balance also in the forenoon.’ Water should be offered in the noon 
by one who desires to secure the truth about dharma. Purification by 
kos'a is prescribed for the first part of the day ( forenoon ), but poison 
should be given at night in the last watch, ( as then it is ) very cool. 


Respectable people say that these ordeals should be resorted to on Sunday." 
Now as to the place (of ordeals ). — Pit&maha says : 


The balance should always be placed facing the east and motionless in 
a purified place, either in a famous temple of seme God ( such as Indra, », 
or in the court-hall, ab the royal gate or in a public square. 


Narada ( p. 104 v.'965 ) says: 


In the court room, at the royal gate and in the square of a temple 
( ordeal should be performed ). 


Katy&yana says ; 


In the case of those men who are accused of the great sins, ( the 
ordeal ) should be performed in indrasthana, ( place where Indra's banner 
is worshipped or some holy shrine ) and at the royal gate in the case of 
those who are guilty of treason ( or sedition ). Ordeal should be offered 
in the publie square to those who are born of unions in the reverse order 
of castes (i. e. unions of males of lower castes with women of higher 
castes ). The wise declare that in matters other than these ( ordeals 
should be performed ) in the midst of the court hall. 


Narada says : 
When ordeals are administered at an improper time and place and are 
undergone by the litigants outside ( the village, i. e. away from the publie 


gaze ) they always fail ( to, be decisive ) as to the matters in dispute $ 
there is no doubt about this.‘ 


1. According to the Mit. the day of twelve hours is to be divided into three parts, 
the first part of four hours being called pirvahya (forenoon ), the second madhyahna 
(moon ) and the third aparahya ( afternoon ). 

2. Vide Mit. on Yaj. II. 97, 


8. The word * Indrasthine ’ is explained ‘as some well-known temple’ by the Smrti- 
tbndrik&, while the Divyatattva cxplains it as ‘the place where the banner festival in honour 
of Indra is held.’ This last festival, whore œ bannor in honour of Indra was worshipped. 

. continued from the 8th to the 12th day of tho bright half of Bhidrapada. Vide Brhatsam« 
hit& chap. 43, 

4. Dr. Jolly'( B. B. E. vol. 88 p. 250 ) is not right in translating the last hali as‘ they 
constitute a deviation from the proper courso of a law suit’, Tho Smjticandrik& and Paras 
B'ara-M&dhavtya say ' if the proper place and the like are disregarded, the ordeal loses its 
validity; this is declared in the words adeéak@la’. &o, 

ÖL ( text ) 
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“Now ( begins ) the procedure of the rites commen to all ordeals, 
Pitémaha says: 


The judge, knowing the dharma, should, after turning to the east and 
folding his hands, utter the following words and invoke the gods in the 
manner following ; ‘ come, come, oh revered dharma, and sit down (for 
decision ) in this ordeal together with the guardians of the worlds’, and 

“the ( eight ) Vasus, the ( twelve ) Kaityas and the bands of Maruts. 
Having invoked dharma to be present in the balance, he should after- 
‘wards assign ( proper places ) to the subordinate (deities ).7 The same 


author ( Pitāmaha ) says : 


Having placed Indra in the cast, Yama:in the south, Varuna in the 
west and Kubera in the north, he should assign Agni and the other 
guardians of the worlds to the intermediate points ( south-east, south-west 
ke. ). Indra is yellow, Yama dark, Varuna of the lustre of crystal, 
Kubera has a golden complexion and so has Agni. So also Nirrti is dark 
and Vayu is said to be smoke-coloured; Isana is red. (The judge ) should 
contemplate upon these deities in these forms in order. The wise (judge) 
should invoke the Vasus to the southern side of Indra. Dhara Dhruva ,Soma, 
“Apah, Anila, Nala, Pratyüsa Prabhasa--these are enumerated as the eight 
Vasus. The place of the Adityas is between that of Indra and that of Isana 
(i.e. between the east and the north-east). Dhatri, Aryaman, Mitra, Varuna, 
Amsa, Bhaga, Indra,$ Vivasyat, Pügan, Parjanya as the tenth, then Tvag- 
tr, then Vignu, though born last, not the least (but the highest of the twelve 
Adityas) ; these are the tweve Adityas enumerated by name.. To the west 
of Agni is known the place of the Rudras. Virabhadra, S'ambhu, high famed 
Girisa, Ajaikapad, Ahirbudhnya, Pinakin, Aparajita, Bhuvanadhis vara, 
Kapélin the lord of people, Sthanu, and the great Bhaya-these are known 
to be the eleven Rudras. ( The judge ) should assign a place for the 
Matrs between Yama and the evil spirit ( Nirrti i. e. between south and 
south-west ). Brahmi, Mahes‘var1, Kaumani, Vaignavi, Varahi, Mahendri, 
Camunda together with her attendants ( these are the seven matrs ). The 
place of Ganesa is known to be the north of Nirrti and the place of the 
Maruts is said to be to the north of Varuna. Gaganasparsana, Viyus 
Anila, Maruta, Prana, Pranesa, and Jiva— these are declared to be the 
seven Marutas. The wise ( judge ) should invoke Durga to tho north of 
the balance. These deities are to be worshipped after taking their res 
peetive names. {Having offered worship to Dharma beginning with 


1. For the Loknp&las vide Manu 5, 96, 


2. Dharma is the principal deity to be invoked in otdeals and the othot deities fro 


"Indra to es (as detailed in the following verses ) are subsidiary, 
°P, 62 ( text ), $ P. 68 ( text). TP, 64 ( text de 
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ürghya! and ending with ornaments in due order, he ( tho judge ) should 
then get ready for the subsidiary deities the worship beginning with arghya 
and ending with ornaments and should offer ( to dharma and the subsi- 
diary deities ) the service beginning with sandalwood and ending with 
natvedya.* He (the judge) should light fires in the four principal 
quarters ‘and offer oblations at the hands of persons versed in the Vedas 
of clarified butter, kawis ( boiled rice ) and fuel sticks that are the mate- 
rials of homa. He should perform koma with the (sacred) Gayatri, 
pranava ( the sacred syllable om) and add 8v@h@ at the end. 


Havis means ‘carw.’ The revered Mimamsaka from the Gauda country 
( viz. Raghunandana ) says in his Divyatattva that clarified butter, boiled rice 
and fuel sticks are to be offered to the same deities (dharma as principal and 
the rest as subsidiary ); they are to be thrown on to the fire together (and 
not separately ) as in the case of the samndyya offerings. But this is not 
correct. In this case it is impossible to have a single joint performance 
(tantratd); as the means of offering (the three substances) are different viz. 
the sruva ladle is (the proper means) of offering @jy@ as said in the sentence 
‘he ( the priest ) divides with the eruva’, the sruc is ( the proper means) 
of offering caru ( boiled rice) as follows from the sūtra of As yalayana 5 
and the like to the effect ‘he covers once ( with ghee the juhü ladle)’, ‘he 
divides off two portions of the boiled rice from the middle and the part of it 
to the east, ‘he sprinkles ghee over the boiled rice and over the portion 
divided off, ‘this is the characteristic procedure for all avadamas ( offer- 
ings )'; and as the hand is the proper means for offering fuel sticks on 
account of its fitness. In the case of the sdmndyya offerings ( curds and 
milk ), a single joint performance ( offering of the two materials together ) is 
proper, as the juhū (ladle) is the means of offering both. The same 
author ( Pit&maha ) says: 


Having written downon a leaf ( paper) the subject-matter for 
which the defendant ( or accused ) is proceeded against, the leat should 
be placed on the head ( of the person undergoing the ordeal ) together 
with the following mantra, 


1. Arghya is wator offered'by way of honour, 

2, This is some eatable, such a8 raw-sugar &c, 

8. Vide notes to V. M. p. 89 for explanation of carts 

4, Vide notes to V.M.p.90 for sannayya andthe proposition of Raghunandans explain: 
ed in detail. Sannayya isa name given to a mixture of curds and milk oficrcd to India or 
Mahondra, As the deity is the same'thcy aro offered together, Therefore Raghunandana 
argues that the three substances Gjya, kavis and samidh ghould be offered together, For 
detailed exposition of this complicated passage and of sruva, sruc, juht, simarthya and 
tantra vide notes to V, M, pp. 91--98. 

b. Compare As'val&yanagrhyasüira I, 10,18 and I; 7. 10-13 forthe passages referred 
to here, š 
vy. M. d 
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*The montra is ( Mahabharata, Adiparva 74. 30 ): 


The sun,’ the moon, the wind, fire, heaven and earth, waters, the 
heart, Yama, day and night, the two twilights and dharma know 
(ses or mark ) the doings of men. 


Narada says : 


Tho judge, being a brahmana, who is versed in tho Vedas and the 
Ved&hgas ( subsidiary lores such as grammar, phonetics, astronomy, ritual, 
metrics, etymology ), endowed with learning and character, with an un” 
ruffled heart, free from malice, whose word is true, who is pure and 
viglilant, who is intent upon doing good to all creatures, who has fasted, 
who wears wet garments, who has brushed his teeth, and who has per- 


formed the worship of all deities according to the prescribed rules ( should 
administer ordeals ). 


Yüjfiavalkya ( II. 97 ) says: 


(The judge), having summoned at sunrise ( the person who is to undergo 
ordeal ), who has bathed and wears wet garments, who has observed a iast 
( the previous day ), should administer all ordeals in the presence of the 
king and the brahmanas. 


Pitamaha also says : 


Ordeals should always be administered to persons who have fasted oithet 


one night or three nights, who are purified and whose garments are wet. 
The same author (Pitamaha) says : 


The king surrounded by good men should esteem this ( mode of ) puri- 
fication and should please sacrificial priests, family priests and  preceptors 
with gifts. The king who causes this to be done, after enjoying sweet 
pleasures, secures great fame and becomes fit for absorption into Brahma. 


Here ends the section on ordeals. - 


$ Now ( begin ) the rules for the balance ( ordeal ). 
Pit&maha says : 


The king should cause to be constructed a balance-shed, broad, high 
and white-washed; sitting wherein ( the person undergoing ordeal ) would 
not be within reach of dogs, eündalas and crows; it should have doors and 
contain grains (rice &c. ), should be guarded by servants, should have 
drinking water and the like and should not be tntenanted. 


1. Compare Manu 8. 86 for a similar verse, 
aP. 56 (text). $P. 66 ( text), 
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Narada ( p. 108 v 264 ) gays : 


( The timber employed ) should be of the Khadira tree, but not ‘the 
white variety and should not be wormeeaten. 


S‘uklavarjiiam means ‘ excluding the white Khadira,’ 


( The timber ) should be blackwood, or in its absence teak but without 
hollows, or Afijana, the inner part of Tinduki, Tinisa or red sandalwood, 


But Madhava reads ' ( the timber should be ) of Arjuna, Tilaka, Asoka 
Tinisa and red sandalwood.’ 


The king ( or judge ) should select such trees as these for making a 
balance ( Narada p. 104 “v 265 ). 


Evam.vidhdni means according to Madana‘ these and other sacrificial 
( Sacred ) trees also such as Udumbara. Hence Pitämaha says: ` 


Having bowed to the guardians of the worlds, and haying cut down the 
sacrificial tree ( Khadira ), the balance should be prepared by the wise, 
after reciting the manira as in the case of ( making ) a sacrificial post; 
*and mantras addressed to Soma! and Vanaspati should be muttered in a 
low voice when the tree is cut. 


Yüpaval means after reciting the mantra ' Oh, herb, save this sacrificer 
( Vaj. S. IV. I. ). As the mantras addressed to Soma and Vanaspati are to be 
muttered and have an unseen result, they are both to be repeated (i.e 
there is no option ).2 The sawmya mantras are well known. The Vanas. 
patya mantra is‘ Oh Vanaspati (tree ), may you grow with a hundred 
branches’ ( Rgveda III. 8. 11 )' The line‘ mantrah saumyo vünaspatyah 
&e. ) merely reiterates what already follows from the extended application 
( atides'a ) contained in the word ' yüpavad'?  Pit&maha says : 


The (.beam of ) the balance was to be four cubits (in length ) and 
the two supports ( of the beam from which the balance was suspended ) 
were to be of the same length ( above ground ) ; the distance between the 
two supports was to be two cubits or a cubit and a half. 


Vyasa says: 


1, Rgveda I. 91 ;is a hymn of 28 verses which are all addressed to Soma, The 
saumya manira may either be ‘somo dhenum ' ( I. 91. 20 ) or  &py&ynsva sametu’ (I. 91, 16). 

9, This is based on the Piirvamimaimea XTI.4, 1, for an explanation of which vide 
notes to V. M, p. 94, 

3. The manira ‘vanaspate’ is recited when a tree is cut for makinga yitna. So 
when it is said that a sacred trea is to be cut with recitation of mantras as in the case of 
yTpa, it is not necessary to say expressly that the mantra ‘vanaspate’ should be uttered 
in a low voice. But the verse does expressly say so. It therefore does not lay down anye 
thing new, but only repeats what is already known. Atides’a is a principle in the!Pirvae 
mimàümga, Anuv&da is a variety of Arthavada and is opposed to vidhi, 

* P. 57 (text). | 
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The two supports ( or columns ) were to be implanted in the ground 
for two cubits, 


Pitāmaha says : 


The balance ( i, e.its beam) should be a square (log ), firm, and 
straight and three ( iron rings ) should be fastened on to it with care, 
The same author ( Pit&maha ) says : 


After suspending from the two ends ( of the beam of the balance ) two 
pans, he ( the judge ) should arrange on both the pans darbha grass with 
their points turned towards the east. In the pan to the west he should 
have the person ( undergoing ordeal ) weighed and in the other pure earth, 
not mixed with bricks, ashes, stones, broken pieces of vessels or bones. 


*Nürada ( pp. 105-106 vy 271-72 ) says : 


Having firmly suspended two pans from the two books attached to 
( the two ends of the beam of the ) balance, he should have the person 
( undergoing ordeal ) weighed in one pan and gravel ( or stones ) in the 
other. He ( the judge ) should have the person ( undergoing ordeal ) 
held in ( the pan on ) the northern side and stones on the southern; he 
should have the basket ( pan ) filled with bricks, dust, and lumps of earth! 

The same author ( Narada p. 262 vv 27-98 ) lays down the mode of 

examining (a person by balance ordeal) : 


The exminers should bring the balance on the same level with the two 
pendants * ( hanging down from the two arches), and (a little ) water 
should be poured over the upper part of the ( beam of the ) balance by 
clever men. That balance was to be known tas sama ( perfectly hori- 
zontal ) on which the water so poured would not run down. 


Pit&maha describes the (suspending of) two pendants for (ascertaining the) 
horizontal position ( of the beam ) : 


Two arches should also be raised on both sides of the beam. They 
should always be ten @figulas higher than the balance. Two pendants 
should be suspended hanging down from the arches, tied with a string, 
and made of clay and touching the upper surface of the ( beam of the ) 
balance. 


1. Reading this verse with Pitimaha’s it follows that bricks, dust and stones are not 
totally forbidden as material for weighing the man against. What is forbidden is the 
mixing together of all these. One may fill the pan either with earth or stones or bricks, but 
not with all together. 


. 9. Assaid by Pitimaha below, two arches were to be erected on two sides of the 
balance. in which the pans were to move, They were to be ten afigulas higher than the 
balance and from the arches two pendants of clay were to be suspended by a thread and the 
beam was to be kept in such a position that its ends touched both the pendants, 

* P, 58, ( text ). s 
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Pit&maha says : 


Having first weighed the man (to be tried by ordeal) and having 
made him get down from it, the balance being always adorned with 
banners and pennons, (the judge ) knowing the mantras should then 
invoke the deities in the manner described ( above }to the accompaniment- 
of the beating of musical instruments and drums and with sandalwood 
paste, flowers and unguents. 


* Narada ( p, 259 v 29 ) says : 


He ( the judge ) should first worship the balance with red sandal-wood 

' paste, red flowers, with curds, cakes and husked grains of rice mixed with 

red powder and then he should honour the respectable people ( assembled 
there ). 


Yajfiavalkya ( 9. 100-102 ) says : 


When the person complained against sitting in ( one pan of the) 
balance is equal ( in weight ) to the things ( clay &c. ) against which he is 
weighed, a line ( with chalk ) should be drawn ( on the arch showing the 
position of the pans) by those who are experts in handling the balance 
and the person being made to get down from the pan should invoke the 
balance in the following words: ‘ Oh balance, you are the abode of truth, 
you were formerly created by the gods ( for this purpose ); therefore, 
beneficent one, declare the truth, and free me from this ( cloud of ) suspi- 
eion. Mother, if I am a sinner, then take me lower; if I am‘ pure, carry 
me upwards.” 

Narada ( p. 106 v 276 ) says : 

Having put him under ( spirituel ) restraint by exhortations ( about 
the results of untruth ), the judge should again place him (in the balance) 
after putting upon his head a writing ( about the matter in dispute) 
when the wind is*not blowing and there is no rain. 

Samayath parigrhya mean ' having restrained with oaths. ‘ Vignu ( Vignu 
Dh. 8. 10. 9 ) describes the oaths : 

Those (hellish) worlds which fall to the lot of those who kill brahmanas 
and of those who are false witnesses will be yours, if you hold the balance 
falsely. 

Narada ( p. 107 vv 278-279 ; Visnu Dh. S. 10. 10-11 ) mentions that at the 
time of again sitting in tha pan there is to be an invocation : 

tYou know the evil and meritorious deeds of all beings. You alone 


know, oh god, what mortals do not know. This man accused of a wrong 
in this judicial; proceeding is weighed in you. Therefore you will be 


*P, 69 (text), +P, 60{ text) 
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pleased to gaye, according to the dictates of dharma, him who is now 
under suspicion. You surpass in truth gods, demons and mortals; oh 
lord, your word is true in making clear what is pure and sinful. The 
sun, the moan ( the same verse as above at p. 60), 


Pitāmaha says : 


A worthy brahmana proficient in astronomy should examine the time. 
The time of five vinddis* should be calculated by those who are 
experts in measuring the time of examination by ordeals. The king 
should appoint as superintendents ( over the calculation of time ), worthy 
brahmanas who speak out as they see, who arelearned, pure, not covetous, 


All the superintendents (the brajhmanas) declare to the king the puri- 
fication ( by ordeal ) or otherwise. 


Vinddyah means ‘palas’, in accordance with the emytt 


The period required for (repeating ) ten long letters ia called prana 
and vinüdik& is equal to six pranas. 


Narada ( p. 207 v. 983 ) says: 


If the person weighed in the balance is seen fo go up ( i. e. to be 
lighter than what he formerly weighed ), there is no doubt that he is in- 
nocent; but a man who weighs the same or goes down ( i. e. weighs 
more ) would not be innocent. 


Vrddhi means ‘going up' ; h@ni means ‘going down’. Pitdmaha says! 
The man whose guilt is light weighs the same, while he whose guilt 
is great goes down ( weighs more ). 


*Guilt is ( said to be ) light when the offence is the first one and not done 
of set purpose ; but where by the very words of the writing put on the head 
( of the person weighed ) it is ascertained that it was a first offence and 
committed without set purpose and where the only question was whether he 
was a guilty person, if after undergoing the ordeal he weighs the same, the 
ordeal has again to be gone through, since it is impossible (in such a case) 
to infer ( from the fact of the same weight in both cases) that the guilt 
was light. Hence Brhaspati ( p. 317 v. 19.) says: 


He who weighs the same as before should be weighed again and he 
who goes up ( weighs less ) becomes victorious. 
Katyayana mentions other reasons for again going through the ordeal : 
The person should be again weighed when the scales snap or the ( beam 


of the ) balance breaks or the rope gi “es way and when there is a doubt 
about thezinnocence ( of the man ). 


1. A vinadi ( or pala )isequal to the tim spent in reciting 60 long syllables, 60 


Viuàdts make a Nadt or Ghatika; the parson was v, ept in the balance for five Vin&dIs. 
* P. 61 ( text ) i p ve Vin&dIs 
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Vayse Says : 


When the pan breaks, or when the beam of the balance or the two 
hooks break, when the ropes give way or the transverse beam ( or the 
support ) gives way, the king should then again resort to purification ( by 
the same ordeal ). 


But this applies to cases where the breaking is due to some visible cause; 
when however the breaking is purely accidental, (the person undergoing 
ordeal ) is certainly guilty, as declared in another smstt 


` — When the pans or the beam of the balance or the hooks or the ropes 
or the transverse beam breaks, the king should declare the guilt ( of the 
-man weighed ). 


Kaksa means ‘the bottom of the scales’; aksa means ‘the support of the 
balance placed across the columns’. The older writers ( or eastern writers ) 
say that only the weighing is to be repeated and not the whole procedure ; 
but Madana says that the whole procedure is to be repeated ( at the time of 
the second weighing ) because the defect (in the act of purification by 
ordeal ) is not removed in this way (by mere repetition of the weighing ).! 
*Now (begins) the procedurs of the rites (of the balance ordeal). The 
person, who is to perform the ordeal, should on an auspicious day in the 
morning approach one of the trees referred to above, should cut the tree with 
the mantra ‘oh herb, save this person’ ( V&j. S. 4. 1. ), should mutter (the 
mantra )‘ somo dhenum ' (Rg. 1.91. 20) (of which) Gautama (is 
the sage ), Soma ( the deity ), Tristubh (is the metre ) and ( which ) is 
employed in japa ( muttering of prayers ) and the mantra ‘Oh tree, (grow) 
with a hundred branches '( Rg. III. 8. 11. ) of which Gathina Vis vamitra, 
vanaspati, irisbubh (are respectively the sage, the deity and the metre ) 
and which is employed in japa. After having bowed to the lokapálas viz. 
Indra and the resb one by one, heshould erect a balance, ( with & beam ) 
four cubits long, of the thickness of four afigulas, having four faces, rounded 
in tbe middle and at the ends and (with a diameter) of four angulas, 
having in the middle on its upper surface and at the two ends but on their 
lower surface three hooks or rings. Then some say that he should construct 
a place seven or five cubits square raised ( from the ground ) fo the extent 
of four @figulas. Then on that ( raised ) spot or on any other purified 
place two square pillars six cubits long should be driven into the ground to 
the extent of two cubits, having pared tops beyond the length of six cubits 
(on whieh the transverse beam was to be placed from which the whole 
balance was to be suspended ). Above the ground four cubits (of the 


1, The view of Madana is in accordance with the Katyfiyana-s‘rauta-stitra I. f, 28, 
İt is not clear what view Nilakantha himself holds, He merely places the two views in 
juxtaposition. But from the fact that he places M adana’s view last and sinco he generally 


follows the Madanaratna it may be inferrcd that he held the latter view, 
* P62 ( text ) 


56 VYAVAHARAMAYUKHA 


pillars ) plus the portion-of the pared tops thercof ( were to remain ). The 
distance between the pillars was to be two cubits or one cubit and a half. 
On those two tops was to be placed ( transversely ) a beam having in its 
middle but on the lower surface a support in the form of an iron hook, ring 
or catch for holding the ( beam of the ) balance. From that ( transverse ) 
beam ( on the pillars) was to be suspended the beam of the balance by 
means of the hook or catch on thelupper part of it. Abt the end of the beam 
of the balanee were to be tied two pans by means of three ropes each. 
To the east of the balance two posts at a distance of two cubits were to be 
fixed into the ground towards the north and south and over them is to ‘be 
placed a log* with its inside outwards. This is to be the torana (outer 
frame, arch ). And it should be higher by ten aügulas than the balance 
frame. A similar one should be erected also to the west ( of the 
balance ). Two spherical pendants of clay should be tied with a string, sus- 
pended from the (two sides of.the ) frame-work and made to touch the 
ends of the (beam of the ) balance in order to ascertain the horizontal 
position ( of the beam). On the two pans should be spread kus'a grass with 
their ends turned eastward. Then on a Sunday the judge who has observed 
a fast for a day should place in the western pan the person to be cleared ( of 
his guilt by ordeal ) who has ‘taken a bath along with his garments after 
sunrise, who has observed a fast for a day or for three days in case of ability 
to do so and in charges of grave sins; he ( the judge ) should then put in 
the pan to the east stones, bricks, clay or the like and so weigh that the two 
pans stand even. ‘Truthful brahmanas and goldsmiths should examine this 
( viz. the equipoise of the balance ) by means of sprinkling water (on the 
beam of the balance ) ^ Then in order to make sure of the position ( of the 
pan in which the person sat) reached at the time of the weighing ( by the 
pan in relation to the torana ) the judge should draw a line ( on the torana 
with chalk &c, ) and should make the person ( undergoing ordeal ) get down 
(from the pan ). Then the person to be cleared, having named the time 
and the place and having declared his intention in the words ‘I shall perform 
such and such an ordeal in order to proclaim my innocence’, should 
present clothes and and tho like to the judge and four priests. The revered 
Bmürta-bhattacarya (i, e. Raghünandana ) says that svastivdcana’ and 
the like should also be performed. And the judge with folded hands and 
to the accompaniment of the beating of drums should invoke dharma ( to be 
present ) in the balance in the following manner. 

Om, come, come, revered dharma, and enter this ordeal together with 

the Zokapālas, Vasus, Adiiyas and tribes of Maruts. 

He should then invoke the subsidiary deities. The verse ‘Indrani vis và. 
( Rg. I. 11. 1. of which ) Madhucchandasa, Indra and Anustubh ( are the 


1. This consists in ihe person addrossing to the priests‘ may you say tho word 


byagti ^ and tho priests saying ‘Om svūsti ' Vide notes to V, M, p, 101, 
* P. 68 ( text ) 
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sage, deity and metre respectively ) is employed in invoking Indra. In the 
same manner is to be understood the employment (of the following mantras) 
everywhere. Having invoked Indra towards the east ( of the balance ) by 
manira ‘all (increase might of) Indra’ (Rg. I. 11. 1) (and with the words ) 
“Indra, come here and stay here’, he ( the judge ) should contemplate upon 
Indra as yellow. ‘Yamdya somam’ ( of which ) Yama, Yama and Anu 
stubh* ( are respectively the sage, the deity and metro).’ Having in- 
voked Yama to the south with the mantra ‘for Yama ( strain ) the soma" 
( Rg. X. 14. 18. ) and with the words ‘Yama, come here and st&y here,’ 
he should contemplate upon the dark Yama. “Tyam no Vamadevo Varunas— 
Tristubh'. Having invoked Varuna to the west with the mantra ‘O Agni, 
remove from us’, (Rg. IV. 1. 4) and with the words ‘come here, Varuna, and. 
stay here,’ he should contemplate upon Varuna who is of the lustre of cry“ 
stale Having invoked Kubera to the north with the Yajus formula “to 
the over-lord of kings’ ( Tai. A, I. 31. 197, Mysore ed. ) and with the words 
“Come here, Kubera, and stay here’, he should contemplate upon Kubera of 
the golden complexion. ‘Agnim  Medhütithir- Agnir Gayatri. Having 
invoked Agni to the south-east with the Manira ' we choose Agni as (our) 
messenger ' (Rg. I. 12. 1.) and with the words ‘Come here, Agni, stay 
here’ he should contemplate Agni of the golden colour. ‘Mo su no Ghorah 
Kanvo Nirrtir-Gayatri’. Having invoked ( Nirrti ) with the mantra ‘may 
not kill us’ (Rg. I. 38. 6. ) and with the words ‘here &c.’, he should contemplate 
upon the dark ( Nirrti). ‘Tava V&yovyas vo Vayur-Gayatri’. (Having invoked) 
as in the preceding cases (Vayu) with the mantra 'O wind, your protection’ 
( Rg. VIII. 26. 21. ) and ( with the words ) ‘hers’ &c., he should contemplate 
upon the smoke-coloured ( Vayu ). ‘Tam-is‘inam Gautama Isfno Jagati’. 
Having invoked-(Isana) with the mantra ‘we invoke that Jord’ (Rg. I. 89. 6.) 
and with the words ‘here &c.’ heshould contemplate upon the ruddy (Isano ). 
To tho south ( of the place where ) Indra was invoked 'jmay& atra vasavo 
Maitrévaruno  Vasigtho Vasavas- Trisiup. Having invoked the eight 
Vasus with tho mantra ʻO Vasus, hore on this earth’ (Rg. VII. 39. 3.) and 
with the words ‘come here, stay here’, (he should ) contemplate upon them. 

TDhara, Dhruva (this vorse occurs above p. 48). ‘Tyan-nu Sammado Matsyo 
dvadas aditya Gayatri’. Having invoked botween Indra and Is‘anu, the twelve 

dityas with the mantra ‘indeod those ksatriyas’ ( Rg. VIII. 67.1.) (he 
should contemplate on them ). Dhata, Aryama ( these two verses are trans- 
lated above p. 48 ). 

'À Rudrasah s'yavas va ckadas'a rudr& jagati.’ To the west'of Agni having 
invoked the Rudras with the mantra ‘ O Rudras, come’ ( Rg V. 57.1) 
and with the words ' here ' ( he should contemplate &o. ). 


1. Ineach of the following cases, hefore the actual mantra [is cited, we have ‘thé 
pratikas of the mantra ( the first words for recognising it ), its rgé ( sage ), its devata ( deity ) 
and metre. The translation therefore does not set out all these details in brackets hereafter’ 

* P, 64 (text ). "I P. 65 ( text ). i 

v. M. 8 
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Virabhadra, S'ambhu ( these two verses occur above p- 49 ). 


* Brahma jajfiánum Gautamo Vamadevo Brahma Tristup. ' Having invo- 
ked Brahma between Yama and Nirrti with the mantra ‘ when prayer was 
being born’ ( Vaj. S. 18. 8 ) and with words “here” ( he should contem- 
plate etc.). Of the mantra‘ Gaurir-mimiaya,’ Dhirghatamas, Uma and Jagati 
( are the sage, deity and metre ). Having invoked the Mothers with the 
mantra ' Gauri-mim&ya ? (Rg. I. 164. 41 ) and with the words, ' come 
here, mothers, stay here,’ ( he should «ce. ). 


Brahmi, Mahes’vam ( vide p. 48 above ). 


*' Gananam tvà Grtsamado Ganadhipatir-jagati.’ To the north of Nirrti 
having invoked Gancsa with the mantra '( weinvoke ) thee, lord of 
groups’ ( Rg. II. 98. 1) and with the words ' here &c.* ( he should Xe. ). 
' Maruto yasya R&hBgano Maruto Gàyatri. ' To tho north of Varuna having 
invoked the Maruts with the mantra ‘in whose house, Oh Maruts’ (Rg. I. 86.1) 
and with the words ' here ' ( he should &c. ). 


Gaganasparsana, Vàyu ( vide p. 49 above ). 


' Jatavedase Kas yapo Durga Tristup ’. To the north of the bulance, having 
invoked Durga with the mantra ‘for ( Agni) Jàiavedas ' ( Rg. I. 99.1) 
and with the words ‘ here ' ( he should &c. ), Having thus invoked these 
deities he should worship them, In accordance with the details of ceremo- 
nial worship beginning with the words ‘ Om, I offer water by way of honour 
to dharma, salutation to him,’ he ( the judge ) should offer to dharmu 
water by way of honour ( arghya ), water for washing the feet, water for 
sipping ( àcamaniya ), madhuparka, water for sipping, water for bathing, 
clothes, the sacred thread, water for sipping, and ornaments such as coronet, 
urmlet and the like as the last item ( of worship). He should then offer to 
Indra and the other ( subsidiary ) deities in their respective names ( uttered ) 
in the dative case and preceded by the syllable ‘vm’ and followed by the 
word “namah ' tho items of worship from @7ghya@ ( water by way of honour) 
fo ornaments according to appropriatoness ( and not all promiseuously to 
all)! He should then offer to dharma sandalwood pasto, flowers, inccnse, 
lamp, naivedya ( some eatable by way of offering ) and curds, cakes and 
holy grains of rice and should offer to Indra and the rest sandalwood paste 


1. We saw above that in an ordeal dharma is the principal deity and Indra and the 
rest arc subsidiary ones. ‘The items when offered to Indra will appear in the form ' Om 
Iudr&ya arghyum prakalpayami namah,” Fhe word ‘padirthinusamayena’ (according 
to appropriateness of the items to the persons to whom they are lo be offered ) is opposed to 
* Kandanusantayena.^ The ides is that as ornaments aremiore appropriate to females, they 
are to be offered to Durga alone and not to Indra and the rest, but argya, padya &c. are 
to be offered to all from Indra to Durga, Vide notes pp. 101-102 for further oxplanation 


The reference is to Jaimini V. 2, 1-8 and Parthasarathi thercon, 
* P. 66, ( text ). 
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and the rest as before ( i. e. according to appropriateness ). The sandalwood! 
paste and the flowers to be employed in the balance ordeal and in the wor- 
ship of dharma should ho red, but those for the worship of Indra and the 
rest may be ( red ) if available ( or of any other colour). The judge is 
to perform the whole procedure of the ceremonial up to this stage. Then, 
after kindling domestic fire in the four directions by means of four sacri- 
ficial priests koma ( burnt offering ) should be performed, “In doing that, 
having first uttered the sacred Gayatrt together with ‘om ' and having 
uttered the syllable “OM ' with ‘ sudhdé' at the end, the priests should 
throw into the fire for sævitir ( the Sun ) 108 times each offerings of clari- 
fied butter, boiled rice and fuel sticks. Then the person complained against 
should write on a leaf (or paper) the matter charged against him and also the 
following mantra; The sun, the moon (this occurs above p. 50). Then the leaf 
(or paper) should be placed on the head of the person complained against who 
is to be cleared (of guilt ). All these details beginning with the invocation of 
dharma and ending with the placing of the writing on the head are 
common { the same ) for all ordeals. Then the judge should recite ( the 
following ) Mantra hefore the balance hy way of exhortation : 


Oh balance ( dhafa ), thou wert created by Brahma for the purpose 
of testing those who are wicked. Thou arb named dhata, thou, being 
dharma as the letter " dha” shows, detectest, when held ( as a 
balance ), the crooked man, as the letter fa ( contained in the word 
dhata ) indicates! Thou knowest the evil and meritorious deeds of 
all beings which mortals do not know ; thou alone knowest every 
thing. This man charged ( of a wrong) in this judicial proceeding 
desires to he cleared of it, therefore thou wilt please save him from 
the suspicion according to ( the dictates of ) righteousness. 


Then the person charged should recite the following Manira before 
the balance ( Yaj. IT. 101-2 ) : 


Oh balance, thou art the abode of truth ; thou wert created by .the 
gods in times of yore. Therefore speak out, auspicious one, the truth 
and free me from suspicion. ‘If, mother, I be a sinner, then carry 
me downwards ; if I be innocent, raise me high up. 


Then the judge should have the accused person, who has the writing 
on his head, placed in the balance occupying the same place ( i. e. pan ) 
and the same position ( relatively to the torana ), and should keep him 
there in the same condition for five palas (i. e. two minutes). At the 


1. This gives a fanciful etymology of the word dhata, 
P. 67 ( text). TP. G8 ( text ). 
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time the innocence or guilt should be examined by pure brahmanas and 
should be communicated to the king and the sabhyas ( members of the 
court ). Then the ( person charged ) should get down from it ( the 
balance) and should please the judge, the brihmanas and the priests with 
fees ( daksinà ) according to his means. Then having taken leave of 
the deities with the mantra ‘arise, Oh Brahmanaspati’ ( Rg. I. 40. 1) 
and with the words ‘may the tribes of gods depart’, he should hand 
over everything to the judge. 


Now ( begins ) the method of the fire ( ordeal. )* 


Pit&maha says : 


I shall proclaim the method of fire ( ordeal ) as laid down by the 
s'dstras. He should prepare eight mandalas and a ninth in front 
( or to the east of them ). Those who know the vedas declare that the 
first mandala (circle) is that of Agni, the second of Varuna, the 
third of the god Vayu, the fourth of god Yama, the fifth of Indra, 
the sixth of Kubera, the seventh of Soma, the eighth of Savitr ( the 
Sun ) and the ninth of all the gods. 


Madana, however, read ( the passage ) as ‘the eighth is of all the gods 
while the ninth that is to their east is a large one and belongs to the 
Earth. The mandalas should be constructed with cowdung and should 
be sprinkled with water. The same author ( Pitimaha ) declares the 
extent of the circles ( Narada p. 109. vv. 285-286 ) : 


The distance of one circle from (the beginning of ) another is declared 
to be thirty two angulas, In this way the eight circles would come 
up to two hundred angulas plus fifty-six. This is the way in which 
the ground is to be divided. 


The word 'mandalüt' means ‘from the beginning of a circle’, The meaning 
is that the ground covered by one circle and by the space intervening 
( between it and the next circle ) would together come up to |thirty-two 
angulas. Here each circle is to be of sixteen angulas (finger-breadth) and the 
space between two circles is also to be the same, as Yajfavalkya says 


(11. 106 ): 


A circle is to be known to be sixteen angulas ( in extent ) and 
the intervening space was to be the same. 


1. For Madana, the author of the encyclopedic work on dharma called Madana- 


ratna, vide 7 an of Dharmas'&stra pp, 889-893, He flourished between 1950-1460 A.D, 
P, 69 ( text ), 
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If the foot of the person to be cleared be more than sixteen angulas in 
length, * then the intervening space ( between two circles ) would be less 
than sixteen @ngulas; if the foot of the person to be cleared be less than 
sixteen @ngulas, then inside the circle of sixteen ungulas another circle 
of the length (i. e. diameter) of his own foot should be drawn. As to 
what Narada reads after the words ‘ in this way two hundred angulaa ', 
viz. ‘forty more of the ground calculated in angulas’ ( Narada 4. 286 ), 
that has to be interpreted as leaving out of calculation that part of the 
ground that is covered by the space intervening between the eighth and 
ninth circles, as (that space ) was not to be traversed ( by the person 
performing the ordeal). Similarly the reading of Kalpataru ! ‘( plus) 
twenty-four ( angulas ) is declared to be the allotment of ground’ has 
to be interpreted as stating the extent of angulus after omitting (from 
calculation ) the first circle in which ( the person undergoing the ordeal ) 
has to stand. 


In each circle are to be placed kus'as as laid down by the sastras 
and the settled rule is that the person performing the ordeal should 
plant his foot on them. 


Inthe Mitaksara and the Madanaratna ( we read ) ‘he should offer into 
fire ghee 108 times as a propitiatory rite’ and Vijti&nes vara says that this 
koma should be accompanied with the mantra ‘agnaye pāvakāya svāhā 
( oblation to fire, the purifier ). Narada says ( p. 109. vv. 288-289 ) : 


A person who is a blacksmith by very birth ( caste ), who is clever in 
kindling fire and who has seen the procedure ( of fire ordeal ) on other 
occasions should heat in fire a ball of iron till it becomes red hot and 
emits sparks and should guard it ( from profane touch ). 


Pit&maha says : 


He should heat in fire on all sides an iron ball of eight angulas and 
weighing fifty palas 2 haying made it even and without edges. 


t The Kalikapurana says : 


The king should give to the person charged a rounded iron piece 
weighing fifty palas and twelve angulas long and,blown redhot. 


S'aükha--likhita declare that the ( iron ) ball is to weigh sixteen palas ‘or 
having held in his folded hands an ( iron ) ball of sixteen palas, covered 


1, This oft-quoted work was composed by Laksmidhara under the Kanoj ruler 
Govindacandra ( 1104-1155 A. D, ) Vide History of Dharmas’ astra pp. 915-918, 

9, Each pala weighed 820 gunjas according to the Lilévatt. Vide notes to V, M 
p. 104, According to Raghunandana, 20 palas were equal to 66 tolas, five m@sas and four 
gunjas and 12 gufijas were equal to ono misa and eight wid$as equal to one fola, Vide 
notes to V. M. p. 111. 

*P, 70 (text ) TP, TIN text ), 
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with seven as'vattha (fig tree ) leaves and made red-hot’. This holds 
good when ( the person undergoing tho ordeal ) is weak ( and not able to 
carry a heavy ball of 50 palas ). The iron ballis to be heated thrice, 
as declared by Narada (p. 109 v. 290.) ‘when heated by the third 
heating. Having first heated it and then plunged it into water, 
having again heated it and plunged it in water, when it is being 
heated again ( a third time ), the judge should perform (all the details 
deserihed above ) beginning with the invocation of fire and ending with 
placing the writing on the head (of the person performing the ordeal ). 
Ilore Pit&maha declares a special rulc as to the worship of fire : 


The king should cause the worship of fire to be made with red sandals 
red incense and rod flowers. 


Harita says : 
( He) should stand facing the east stretching out the fingers of his 


hand, with wet garments, pure and with the leaf ( or writing ) placed 
on his head, 


The word 's/odhya' ( the person to bo cleared of guilt by ordeal ) is to be 
understood here. Pitamaha says : 


He should stand in the first circle facing the east, with folded hands 
and purified. 


“Narada ( p. 110 v. 301. ) says : 


He should make red marks on all sores of the hands ( of the person 
undergoing ordeal ) and should examine them again ( after the ordeal ) 
to see whether they ( the hands ) aro marked with the identical dots. 


Yajfavalkya ( II. 108 ) says : 


Having marked the hands of the person on which grains of rice 
have been rubbed he should cover them ( the hands ) with seven leaves 
of the as vattha ( fig ) tree and should fasten round them as many threads 
( i. e. seven ). 


Vijfiánes vara holds that the word ‘ta@vat’ is an adverb and that the mean" 
ing is that he should pass the thread ( round the leaves ) seven times ; while 
Madana holds that the meaning is that he should pass round ( the leaves ) only 
once a string of seven threads, the word íüwatsufra ( being a single com- 
pound word and ) meaning ‘a bundle of as many threads (as seven ).’ 
Pit&maha says : 


He should place on the hands ( of the person to be cleared ) seven 
. Pippala leaves, auspicious grains of rice, flowers and curds and there is 
' also to be a fastening of threads round (all). 


* P. 72 (text), Harhsapāda ( or-pada ) means *'hingulaka' ( vermilion | 
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The mantras to be recited by the judge here before the fire in the iron 
ball as invocation will be declared in ( the section on ) the procedure of the 
rites.  Yajfavalkya ( II. 104-105 ) says : 

Oh fire, the purifier, thou movest within all beings ; wise one, declare 
like a witness the truth about me from out of sin or righteousness. 
When he ( the person performing ordeal ) has uttered these words, ( the 
judge ) should place in both his hands the iron ball that weighs fifty 
palas, that is even ( without edges ) and that glows red. 


Pitamaha says: 


The king who is devoted to dharma or ( tho judge ) appointed by him 
taking hold of it ( the red-hot iron ball) with a pair of tongs should 
place it in his hands. 


*Narada ( compare p. 110 v. 296 ) says : 


He ( the person undergoing ordeal ), boing urged on by tho judge and 
holding in both his hands that (the red-hot ball), should stand in ono circle 
and then walk straight over the other seven circles ( so that ho then 
reaches the eighth ). 

Pitamaha says : 


He should nob. walk hurricdly, but should go slowly and at ease. Ho 
should not pass over circles nor should he plant his foot in the interven- 
ing space (i. c. he must plant his foot in such a way as to exactly cover 
the diameter of cach circle ). Having reached the cighth circle, the wise 
man ( who performs the ordeal ) should throw (the red-hot ball) in the 
9th circle. 

The ( red-hot iron ) ball is to be cast in the ninth 'circlo covered with 

grass, as the Kalikapurüna says : 

He should go over seven circles measuring sixteen fingers cach with 
like intervals ( between the circles ) ; baving gone (to the eighth ) ho 
should throw ( the ball) on green grass. 

Pitamuha says :— 

Then ( the judge ) should throw (rub) on,the hands (of the porson por- 
forming ordeal ) grains of rico or burloy; when his hands are rubbed with 
them without any hesitation and show no change (or injury ) at the ond 
of the day, ( the judge ) should declarc him to be innocent (or to have 
sucecoded in the ordeal ). 


Katyayana says :— 


If the person charged loses his footing or suffers burns elsewhere than 
in the proper place (i. e. on other parts of the body, not on tho hands), 


` +P, T8 ( text ). 
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the gods deolare that that is not a (real ) burn (i. e not a blemish in 
the man ); he should be again made to undergo the ordeal: 


* Yajfiavalkya ( II. 107 ) says: 


If the ( redhot iron) falls earlier (i. e. before reaching the eighth 
circle ) or when there is a doubt ( whether his hands are injured or not), 
he should again carry the ( redhot ) ball. 


Now (begins) the procedure (in sequence of the ceremonial of the 
ordeal of fire). On the previous day the ground should be purified and the 
next day nine circles should be drawn. But of them the first should be of 
sixteen @ngulas ( in diameter ) and in front of if ground measuring thirty- 
two angulas should be divided into two parts in the second of which the 
second circle should be made of the same extent (diameter) as the foot of the 
person who is to walk ( over the circles ); the remaining will be the space 
( between the first circle and the second ). Having in the same way made 
the circles from the third to the eighth together with the spaces intervening 
between them, a space of sixteen @rgulas should be left in front (of the 
eighth circle ) and the ninth circle should be made of any extent ( diameter ) 
whatever. In this way the eight circles together with the spaces ( kept 
after each ) will together come up to 256 angulas, 


Eight yavas ( barley grains) placed together by their broadth or three 
grains of rice with ends against each other (i. e. placed lengthwise) are the 
meagure of an angula, a vitasti is equal to twelve angulas; the cubit is 
equal to two vifastis (spans of the hand), a danda is equal to four cubits, 
while a kros'a is equal to 2000 dandas and 2 yojana is four kros‘as, 


( The measures of length ) vitasté and the rest will be of use later on.' 
Then having worshipped in the nine circles beginning from the west the super- 
intending deities of each viz. Agni, Varuna, Vayu, Yama, Indra, Kubera, 
Soma, Savitr and all the gods, and having kindled ordinary domestic fire to the 
south of the ground occupied by the circles, the judge should offer ghee by way 
of propitiary rite 108 times with the words 'svGhd to Agni tho purifier ". 
Then having cast into that fire a round iron ball without cdgos, that is 
smooth, eight angulas in diameter, weighing fifty palas, and having performed 
the series of rites from the invocation of dharma to the offering of oblation 
into the fire as detailed above in the balance ordeal while the iron ball is being 
heated, the judge, when the ball has been heated the third time, should recite 
the following mantras by way of invocation hefore tho fire in the ( heated ) 
iron-ball. 


"Thou, Oh Agni, are the four Vedas and to thee offerings aro made in 
sacrifices, thou art tho mouth of all the gods and of all brahmavddine ; 


1. io. in the section on water ordeal and on disputes botween master and cowherd, 
* P, T4 (text) TP. 76 (text) 
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( expounders ot Brahma): since thou dwellest in the stomach of all beings; 
thou knowest the good and evil ( that mon do); thon art called püvaka 
( purifier ) as thou cleansest out sin. Manifest thyself as regards sinners, 
oh purifier, and send out thy flames, or oh Fire, become pure! as to those 
whose minds are pure. Oh Fire, thou movest like a witness inside all 
beings, thou alone knowest, oh god, what men do not know. This man, 
accused of & wrong in a judicial proceeding, desires to be cleared ( of it ); 
therefore thou wilt please saye him from this suspicion according to the 
( dictates of ) dharma?, 


Tritya-tapah ( heating the third time) means ‘in order to purify the 
fron, throwing into water the iron ball that 18 well heated, again heating ib 
and throwing it into water, and then again heating it’. Having held by 
means of a pair of tongs the iron ball that is well heated and so red-hot_ and 
before which Mantras have been recited as above, and haying brought it in 
front of the person performing the ordeal who has observed a fast, who has 
bathed, whose garments are wet and on whose head is tied the writing em- 
bodying the subject matter of dispute and who stands in the westernmost 
circle, the judge should place it on the hands ( of the person undergoing 
ordeal ) that have been purified ( or treated in manner following ) after the 
person has recited by way of invocation the mantra :— 


Thou, Oh Agni, Purifier, movest inside all beings; wise one! declare the 
truth about me out of meritoriousness or sin (i. e. whetherI am innocent 
or sinful ) like a witnoss", 

: The word ' kriasaviskürayoh' ( thet have been purified) means ‘that 
ate folded after grains of rice are rubbed over them, that are marked with 
alaktaka (red dye) in places where there are dark *sesamum-like spots, wounds, 
or hardened skin, that have placed in them seven leaves of «As vaitha of equal 
length or in case the latter are not available, seven leaves of the Arka plant, 
seven leayes of S'am or of Dirvd, sacred grains of rice, and also grains of 
rice smeared with curds and flowers; and that ( bands) are covered over 
seven times with seven white threads. Then the person performing the 
ordeal, planting his foot just on the circles (i. e. so as to exactly cover them ) 
from the second to the eighth and having thus walked slowly seven steps, 
should cast the ( red-hot ) iron ball held in his folded hands on to the ninth 
circle, Then after his hands are again rubbed with grains of rice, if they 
wre ( found to be) unscorched, he is pure ( innocent ), 


Here ends the method of the fire ordeal. 


1, The reading of Mit. and AparRrka ' be cool ' for ' be pure ' is decidedly better, 
2. The last two verses are Vignudharmasütra 11, 11-12, 
8. This is s Yo 11. 104, 
* P, 76, ( text ) 
Y. M. 9 


86 VYAVAHARAMAYUEHÁ 


Now (begins) the method of the water ordeal. 
Pit&maha (says): 


Henceforward I shall declare the ancient and proper method of water 
( ordeal). A wise (judge ) should get a circle ( of ground ) prepared ( cow- 
dunged ). He should piously worship arrows with incense and lamps and a 
bamboo bow with auspicious rites, flowers and incense and then carry on the 
rites ( connected with the ordeal). 


The word düpadipabhyüm (with incense and lamp) is to be connected 
with the words sardn sampijayet ( he should worship the arrows). And 
the worship is to be performed in the ( cow-dunged ) circle. Narada (p. 112 
¥. 307 ) speaks of the lengths of bows: 


A formidable bow measures 107 (angulas), a middling one is declared 
to be 106 in length and a feeble ( of lowest length ) one is known to be 
105. This is the detail about bows. A clever man, placing a target ab 
( the distance of ) 150 cubits (from himself ), should' discharge three arrows 
with a middling bow. 


*Saptas‘atam means ‘hundred and seven afigulas'. In the same way 
ate to be explained safsafam and paficas'aiam, Katyayana says: 


He should employ for the purpose of purification ( by water ordeal) 
arrows the points of which are not made of iron, but of pieces of bamboo, 
while the person discharging ( the arrows ) should discharge them forcibly. 


Narada ( p. 257 v. 53, p. 256 v. 61 and p. 258 v. 58) says :— 


Having gone to a reservoir of water, one should erect on its bank 4 
torana as high as the ear (of the person performing ordeal) on a holy and 
even plot of land. He, having his mind composed, should first offer worship to 
Varuna, with fragrant sandal paste and flowers and with honey, milk and 
ghee. A strong man, either à Brahmana, Ksatriya or Vais'ya, tree 
from love or hatred (for the person undergoing ordeal ), should be made to 
stand like a post in water as deep as his navel. 


"it&maha says :— 


The king should first make a person hold the post ( of a sacred treo lika 
khadira ) and stand in water facing the east and having made the person 
tho performs the ordeal to stand in water, he (the king) should invoke 
the gods and should recite mantras before the water, 


Deván means ‘dharma and the rest’, He should perform (the rites) 
beginning with the invocation of dharma and ending with the placing of the 


zm zd 


* p, 77 ( text ), 
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writing on the head (of tbe person performing ordeal), The mantras to 
be recited by way of invocation will be found in the prayoga (the der 
tailed description of the sequence of the rites given below ). 


Vyasa says :' 


Having invoked water with the word ‘Oh Varuna, save me with truth ', 
he ( person performing ordeal ) should dive into the water, holding the 
thighs of the person who stands in naval«deep water. 


Kam means ‘water’ and abhis'dpya means‘ having recited mantras before 
it’. Brhaspti ( p. 818 v. 21) says: 


After making the ( strong) man enter the water, three arrows should 
be discharged: 


*Pitgmaha says} 
The discharger (of the arrows) should be a kehafriya or even a 
brahmana subsisting by the same calling ( viz. that of a ksatriya); he 


should not be cruel of heart, should be peaceful, pure and should have 
observed a fast, 


Katyfyana says! 


When (the arrows) have been discharged, (the person undergoing 
ordeal) should dive into the water and at the same time ( another pere 
son ) should run ( to the place where the second arrow is lying ). 


The meaning is ' simultaneously with the diving’ ( running should be done), 
Narada ( p. 113 vv. 809--312 ) and Pit&maha say: 


A young man possessed of speed should run with his utmost strength 
from the place whence the arrows were shot (i. e. from the toraņa ) to 
thə place where the second arrow fell. Another man of thə same sorb 
(i.e. young and swift) taking the second arrow then returns with 
speed to the place whence the other ( young ) man started (i. e. to the 
torana ). If the ( young ) man who carries the arrow does not see when 
he comes ( to the torana ) the person ( the s'odhya ) who had dived into 
the water, then (the judge) should declare (the s'odÁya ) to be pure 
(innocent ); otherwise he would not be purified, even though only a single 
limb (such as the ear) were seen or even if he were to float to a place other 
than where he was first made to enter (i. e, where he dived). 


The word ekdngasya should be construed as referring to the ear. And sa 
Katyayana says: 


(the king) should declare him also to be purified whose head alone 
is seen after he plunges into water, but neither the ears nor the nose. ' 


1. This is also Y&j. 2, 108, 
* P. 78 ( text ), 
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Pitümaha says : 

Tt is the place where the arrow first fell that is to be taken, the distance 

covered by its creeping is to be left out of account, 
€Nürada (p. 258 v, 57) says: 


* 
4 


* 


Those two who, out of fifty runners, would surpass in speed the others 
should be appointed for the purpose of bringing the arrow. 

Now begins the ceremonial in sequence (of the water ordeal). The 
place of water that is to be used ( in this ordeal ) should be a river, the sea, 
& deep reservoir, reservoir near a temple, a lake or a pond, the water whereof 
is not agitated. Scanty waters, or those that are brought artificially or that 
are full of weeds, moss, waves, mud, sharks, leeches or fish or the like or 
that flow rapidly, should be avoided. In such water that‘is navel-deep a 
post of dharma made of sacrificial tree ( viz. khadira ) should be implanted, 
Near it on the western bank ( of the water ) a torana (an ornamental arch 
or structure ) as high as the ear of the person performing ordeal should be 
raised. Near it should be placed a bamboo bow of 106 @ngulas and three 
bamboo arrows the ends of which are not made of iron. The target should 
be erected in a good spot at a distance of 150 cubits from the torana, Then 
having worshipped the bow together with the arrows with white sandal paste 
and white flowers, having invoked Varuna in the reservoir of water, and 
having worshipped him ( Varuna ),! having carried out ( the rites ) beginning 
with the invocation of dharma and ending with oblations to fire that have 
been already described, and haying tied on the head of the person to be 
cleared ( by ordeal ) the writing containing the matter of complaint, the jugde 
should invoke water with the following mantra ; 

‘Water ! thou art the life of living beings, thou wert created the first in 
creation, thou arb declared to be the means of the purification of substances 
and embodied beings; therefore show thyself in ( this ) investigation about 
righteousness and sin. 

Then the person ( who performs the ordeal ) should recite the mantra 
'sabyena mabhiraksa tvam Varuna’ (Yaj. II. 108 p. 67 above). Then the person 
who performs ordeal should approach the strong man who holds fast the post of 
dharma, who faces the east and who stands in water navel-deep. Then from 
the place where the bow was kept a T keatriya or a brahmana pursuing the 
former's ayocation should firmly shoot towards the target three arrows that 
have no iron points. Then one swift person should stand holding the middle 
arrow ab the place where the arrow fell not minding the distance over which 
it crept and another ( equally ) swift man should stand at the foot of the torana 
whence the arrows were discharged. And a swift man (here) is one who 


1, In the Rgveda and in later mythology also Varuna is the lord of waters, Vide 
Bg. VIL 49. 8 yhsüm raja Varuno yati &o, 
°P, 79 ( text), TP, 60 (text h 
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surpasses in speed fifty runners. Then the judge stariding at the foot of the tos 
rana should clap his hands thrice and simultaneously with the third clap 
the person undergoing ordeal and the swift man at the foot of the torana 
should ( respectively ) dive and run fast. The diving should be done after 
holding the thighs of the person who holds fast the post of dharma, Then 
when (the swift man) reaches the place of the falling of the middle arrow 
the ( other swif man ) who stands there holding the arrow should go fast to 
the torana and if he finds the person performing the ordeal still inside the 
water then he is cleared (of guilt). He is cleared even if only the head is 
seen, but not if he sees some other limb such as the ear or if he (the s odhya) 
floats to some spot other than where he dived. Here ends the method of 
water ordeal. 


Now (begins) the method of poison ordeal. 
On this point Narada ( p. 260 vv. 69-70 ) says :— 


After having worshipped Mahes yara! (Siva) with incense, offering 
(of food) and mantras, one should, after observing & fast, administer 
poison (by way of ordeal ) in the presence of gods (idols) and brà. 
hmanas, A brahmana, whose mind is concentrated and who faces the 
north or the east should administer ( poison as ordeal ) only in the presence 
of bráhmanas to a person who stands facing the south. 
The same author (Narada p. 115 v. 894) states the quantity of the poison 
( to be administered ) : 


In the rains the quantity ( of poison ) is to be of the weight of four yavas 
(grains of barley), in summer it is declared to be five yavas, in Hemanta 
(i. e. December and January ) it is to be seven yavas and in Barad 
m e. October-November ) of less quantity than tho latter." 


pa' ( of less quantity ) means ‘of three yavas’, Hemanta includes ( the 
season ape s'is'ira also (i. e. February and March) as Sruti (the Veda) 
compresses the? two ( seasons into one ); while Vasanta ( spring, April and 
May ) follows as a matter of course, as it is declared ( vide above p. 46 ) aS a 
common season for all ordeals. Vijfiánes vara holds that in that season also the 
quantity of poison is to be seven Yavas. And poison should be administered 
with ghee thirty times as much, since Katy&yana says :—— 


1, Siva is to be worshipped here mostappropriately as in mythology he swallowed 
the terrific halahala poison that sprang up when the ocean was churned by the gods, 

2, According to the Mit. and the Vir., this last means ' of six yavas, ' 

8. Thisis a reference to tho Aitareya-Brahmana I, 1., where me baye ‘there are 
fivo seasons in a year, Hemanta and, B'jis'ira being compressed into one, ? 

*P. 81.( text ), 
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To human beings poison should be administered ( as ordeal ) in the fore 
noon and in a cool spot, after mixing it with ghee thirty times as much 
and after powdering it well. 

Yajfiavalkya (II. 110 ) states how poison is to be invoked : 

Poison! thou art the son of Brahma, thou art firm (or fixed ) in the 
duty of (deciding ) the truth. Save (me) from this accusation and be like 
nectar to me by truth (i. e. iflI be innocent ). 

Narada ( p. 116 v. 896 ) says t 

He ( the person performing poison ordeal) should be kept in the shade, 
should be guarded for the rest of the day without food. If he be not 
affected by the ( ordinary ) effects of poison (till the end of the day ), then 
Manu says that he is purified (innocent ). 

The same author states another period ( of waiting) when the quantity of 
poison is very large: 

‘When a man shows no change ( due to the circulation of poison) for a 
period of five hundred clappings of hands, then he is purified ( he should be 
declared innocent) and then medical treatment should be resorted to (to 
cure him ). 

In the system (treatises ) on poison the stages of the working of poison 
(are stated to be the following ) : 

The first tworking of poison causes horripilation, the next after that 
(causes) perspiration and dryness of mouth, the next two ( workings ) pro- 
duce in the body change of colour and tremor; the fifth stage of working 
( gives rise to) restlessness of the eyes, hoarseness of throat and hiccough, 
the sixth causes heayy breath and loss of consciousness and the seventh 
causes the death of the person who swallows the poison. 

Here ( the person performing the ordeal ) is to swallow the poison placed 

before Mahadeva ( an idol of Siva ) by the judge who has obseryed a fast. 


` Now (begins ) the method of the ordeal of kos'a (holy water ). 
Pit&maha says : 

A man should be made to drink the water (of the worship ) of that 
deity of whom he is a devotee ; but if he be equally a devotee of all deities 
(i. e. if there is no special predilection in favour of one particular deity ), 
he should be made to drink the water of (the worship of) the Sun. The 
water ( of the worship ) of Durga should be given to thieves and to those 
who live by the profession of arms; but a brahmana should not be made 
to drink the water of the Sun. 


Brhaspati ( p. 318 v. 23 ) says; 


1, This verse is quoted in the Mit, ( on Y&j. 2, 111 ), 
* P. 82 ( text), 
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Having washed the weapons of that deity to whom the person charged 
is devoted, he should be made to drink three handfuls of that water. 


Narada ( p. 262 v. 81) says : 


Having summoned the person charged and having placed him in a 
(cowdunged ) circle facing the Sun, ( the judge )should make him, who has 
taken a bath, whose garments are wet and who is pure, drink three handfuls 
(of holy water) according to the ritual described before (as common 
to all ordeals ). 

Narada ( p. 262 v. 82) says; 


Having worshipped that deity ( to whom the person charged is devoted ) 
and having washed ( the image of that deity ) with water and having re- 
peated ( before the deity ) his wrong-doing, ( the judge) should make him 
drink three handfuls (of the holy water ). 

Here having observed a fast ( the previous day ), having in the forenoon 
worshipped the deity ( that isa favourite with the person undergoing the 
ordeal), having taken the water used in bathing the (image of the) deity, 
having performed ( all the details ) from the invocation of dharma and ending 
with the placing of the writing on the head, the judge should invoke that 
water with the mantra that is given in (the section on) the water ordeal. 
The person performing the ordeal also having recited the mantra by way of 
invocation as stated in the same (section) should swallow (the water). 
Brhaspati ( p. 818 v. 24) says: 

There is no doubt that if no misfortune is seen to visit him ( who 

performs the kos'a ordeal) or his son, wife and wealth within a week or 
within two weeks (from the day of the ordeal), he is innocent! 


*Now ( begins) the method of ( the ordeal of) rice. 
Here Pitàmaha says : 

I shall declare the method of grains of ties about which information 
is conveyed in ( works) defining it. Grains of rice are to be given 
(as ordeal) in theft and in no other case? į this is settled. Grains of rice 
(Sali) and of no other corn should be made white (i.e. unhusked ). (The 
judge) should place, himself being purified, those ( grains of rice ) before 
the ( image of the) Sun in an earthen vessel, mix them with the water in 
which the image of the Sun is bathed and keep them there (i. e. immersed 
in that water) for that night, having first of all performed on that night 
according to the &'Gsfra the rites beginning with the invocation ( of dharma 
and other deities ). 


= ee : 
1, Compare Y&j 2, 118 and Vispu. Dh, Bi XIV. 4—5, ‘The period of seven days 
applied to light offences, 
2, This is only illustrative, It only means that this ordeal was employed only 
where the disputes related to money, 
2 P, 89 ( text h 
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Katyiyana also says: 


In ( the ordeal of ) swallowing the grains of rice immersed in the watér 
of the bath of the deity, ( the person performing it ) should be decided to 
be pure ( innocent ) if the saliva ( that he spits) is unmixed ( with blood) 
and should be decided to be impure ( guilty ) if it be otherwise.’ 


Pitümaha (= Narada p. 119 v. 342 ) says: 


(The judge) should declare him to be impure (guilty ) who shows 
blood (in his saliva ), whose chin and palate are shattered, whose body hes 
& tremor. 


Now ( begins ) the method ( of the ordeal ) of the heated mass ( of gold ). 
Pitàmaha says: 


I shall declare the good method of the heated mdse ( of gold ) in freeing 
(men from accusations ). (The judge ) should have a round vessel of iron 
or copper or clay made, of sixteen angulas (in diameter) and four angulas 
deep. He should get it filled wlth ghee and oil, weighing twenty palas, 
“when the latter (ghee and oil) are well heated (the judge) should then 
cast in it a gold piece weighing a mdsaka.? He ( the person performing 
the ordeal) should take out the heated golden mêsaka with the thumb and 
the fingers of his hand.” If he does not jerk his fingers or there is no 
scalded skin ( when he takes out of the ghee and oil the heated piece), he, 
whose fingers are uninjured, should be declared to be innocent by virtue of 
his righteousness, 


The same author ( Pit&maha) describes another method (of this ordeal ).* 

He ( the judge ) being pure should put cow's ghee in a vessel of gold 
silver, iron or clay and have it heated on fire. He should cast into it à 
beautiful seal-ring washed once with water and made of gold, silver, copper or 
iron. When (the ghee) is full of whirling ripples and bubbles and when it is 
not capable of being touched (even) with the nails, he should test it (i. e. 
whether it has reached the boiling point) with a green leaf soas to produce the 
sound of 'churu ' Then he should once repeat the following mantra by way 
of invocation before it (the heated ghee) : Thou art, Oh ghee, the holiest thing 


1, According to Narada (rinidana 841) he should be made to spit on a leaf of 
abvattha or bhürja, | 

2, A golden masaka was equal to five krsnalas ( gunjas ). 

8. The forefinger and the middle finger were to be joined tothe thumb in taking oub 
the heated piece of gold, 

4, Thes five vores are also Narada ( pp. 119--120 vv. $44--48 J, ; 

5. When ghee reaches the boiling point, if a green leaf were dipped into it, théré 


Would be a sound similar to the word ‘churu’, This is the test for finding out whether the 
ghee has reached the boiling point, 


P. 84 ( text ), 
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in sacrifices, thou art nectar, oh purifier: burn him (the person undergoing 
ordeal ) if he be a sinner, be cool as ice if he be pure’. Then he (the judge) 
should make him (the person performing the ordeal), who has fasted, who 
has taken a bath, who comes with wet garments on, take out the seal-ring 
from the midst of the ghee. Then persons who are ( appointed to) supet- 
vise (the ordeal) should examine his forefinger. That man is pure whose 
skin is not scalded ; otherwise he is impure (guilty ). 


The method of ( ordeal by ) ploughshare. 
Brhaspati says ( p. 318 v. 28). 


The ploughshare ( phdla ) is said to be of iron, weighing twelve palas 
and eight atgulas long and four afgulas broad. *The thief should lick it 
once with his tongue when it is red hot. If heis not burnt, ho establishes 
his purity (innocence ), if otherwise he loses ( ie. he is guilty ). 


— 


Now ( begins ) the method ( of ordeal ) hased on ( image or picture of ) 
Dharma. 
Pit&maha says :— 


I shall now describe the method of testing by means of Dharma and 
Adharma men who are guilty of causing bodily injuries, or who have 
monetary disputes or who desire to undergo penance ( for sins ). He 
should have prepared a silver (image of) dharma and a leaden or iron 
(image of) adharma or he (the judge) should draw on bhürja ( birch leaf ) 
orona piece of cloth dharma and adharma (respectively) of white 
and black colour. Having sprinkled ( over the images or pictures) pafi- 
cagavya x he should worship (dharma and adharma ) with sandal 
paste and flowers. ( The image or drawing of ) dharma should be wore 
shipped with white flowers and adharma should wear dark flowers. 
Having performed these rites and applied sandal-wood paste to them, -he 
should place them (images or drawings) inside two bells which are made 
of cowdung or clay. The two should be placed unseen inside an unused (i. e. 
new) earthen vessel in the presence of gods (idols ) and brahmanas and 
in a cowdunged and holy spot. He should then invoke the gods and loka. 
pdlas as laid down already (in the section on rites common to all ordeals 
p: 48). After having invoked dharma he (the judge) should write on a leaf (or 
paper) the subject matter ( of dispute or complaint). ‘1f I am free from 
guilt, may (the image or drawing of) dharma come to my hands'- 
(saying this) the person charged should quickly catch hold of one (out 
of the two images).? If he takes hold of dharma he is (to be declared) 
1. The five things with which this is prepared are the dung, urine, milk, curds,” 
clarified butter of a cow,  * 
2, This procedure ologely resembles drawing lots, 
* P, 85 ( toxt ), 
V. M. 10 
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innocent; if he takes hold of adharma he loses (i.e. he is guilty). 
In this way has been briefly declared the testing (of an accused) by 
means of dharma and adharma. 


Brhaspati* ( p. 319 vv. 80-33 ) says :— 


Dharma and adharma should be drawn on two leaves (respectively) 
as white and dark. Having invoked them with mantras that infuse life 
(into images!) and with s@man hymns like the Gayatra* and others, 
he should worship them with sandalwood paste and with white and dark 
flowers. Having then sprinkled paficagavya over them and having 
placed them inside clay balls of equal size, they ( the clay bells) should 
be placed unobserved in a jar. Then (the person performing this ordeal ) 
should quickly take out of the jar one of the balls. If dharma is drawn 
then he is (to be declared) pure and should be honoured by those who 
tested him. 


Now ( begins ) the procedure? ( in sequel of the various items in this 
ordeal). Having drawn a white image of dharma and a dark one of 
adharma on two leaves, having recited the manira ‘am, hrim, kraum, 
ham, yam, rain, lami, vah, sam, sari, gam, hamsot, the prünas ( life ) of 
dharma (may he orent) here again’, having recited | the life of dharma 
is again established here’, having (ceremonially) endowed with life the painting 
of dharma, with these wards may all the sense organs of dharma 
speech, mind, eyes, ears, smell and prünas (life-breaths) come here, 
happily dwell here long, sv@h@’ and having invoked ( dharma) with the 
recitation of the Gdyatra süman, if it be known, or if unknown, with the 
recitation of the Gayatri mantra together with the Vydhotis’ and (the 
sacred ) syllable 0m, haying worshipped dharma and adharma with a white 
and a dark flower respectively, having sprinkled paficagavya (on the paint- 
ings of dharma and adharma ) after uttering om, having placed in two clay 
balls dharma with the white flower and adharma with the dark flower, he 
( the judge) should place it in a fresh (unused) jar. The judge‘! should then 
perform the rites beginning with the invokation of dharma and ending with 
the homa to fire and should tie on the head of the person to be cleared the 
writing containing the subject matter of dispute to the accompaniment of 
( appropriate ) mantra, The person to be cleared ( of guilt) should say ‘if 
Iam free from sin, may dharma come to my hand and should take out 


1, This refers to mantras that are prescribed for pra@ta--pratisthd (infusing life or 
endowing with godhead ) of images, Vide notes to V. M, p. 112 

9. Vide S&maveda ( B. I. ed, vol. V p. 601 ) for Gayatra Saman, 

8. The whole of this prayoga to the end occurs verbatim in the Divyatattva of 
Reghunandana, 

4. For these mystical words compare Agnipur&ta chap, 21, 

b. The Vyühriis axe the mystic words ' bhüb, bhuvah, svah’, 

*P, 96(toxt), TP, 87 (text ), 
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from the jer one of the two (clay balls). Jf dharma ie taken out ( by 
him ), he is ( declared ) innocent. Then he should distribute gifts, 


— — 


Now ( begin ) oaths. 
Manu ( 8. 113 ) says :— i 
A brahmana should be made ( this occurs above p. 39). 
Brhaspati ( p. 815 vv. 6--7 ) says! — 


#Truth, riding animals and weapons, cows, seeds and gold, the feet 
of gods and brühmanas, the heads of one's sons and wife, these are said 
to be ( the forms of ) oaths always ready at hand where the matter (in 
dispute ) is small ( not serious ). Jn the case of sdhasas ( heinous offences 
or offences accompanied with force) and accusations (of mortal sing) 
ordeals are said to bé the means of purification (i. e. of establishing 
innocence ). 


Yajflavalkya (II. 113 ) says :-- 


There is no doubt that that man is pure on whom no formidable cala» 
mity due to God or the king befalls within fourteen days ( from the time 
of his taking the oath ), 


Ghoram means ‘ formidable ', as in the  Mit&kgarb (it is said) that slight 
misfortune cannot be avoided by human beings.  Kübyüynna also says :— 


*That man who is not visited by any formidable calamity due to God 
or the king up to the fourteenth day ( from taking oath) is to be regarded 
as pure by his oath. 


Vyasanam means “ misfortune’. G@horam means ‘causing great affliction ". 
since Vücaspatimisra! and Smartabhatticarya (i. e. Raghunandana) say 
that slight affliction js characteristic of (human) bodies. Katy&yana again 
SBYB :---- 


If within two weeks ( from taking oath) there is contradiction ( with 
the oath ) shown by misfortune, he ( the king ) should by all means make 
the person charged to deliver the subject matter ( of dispute) and a fine. 
If to the man alone ( who takes oath or performs ordeal) and not to all 
alike, befall disease, fire, or the death of a near relative, he should be 
made to pay the debt and a fine. Fever, dysentery, boils, great pains in 


1, Compare with these Narada ( ppādāna 248--250 ) quoted above on p. 48. 

9, Vide the Indian Oaths Act (X of 1873) for modern provisions as tc oaths and 
affirmations, 

8. Vücaspatimis/ra& wrote several works on dharma styled Cintamani, his Vivkda- 
cintimani being a work of great authority in Mithila. He flourished towards the latter 
half of the 15th and in the first quarter of the 16th centurv. Vide ‘History of dherma- 
B astra’ pp. 899--405, 

"Pp. 88 ( text ), 
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the deep-seated bones, eye disease, disease of the throat, insanity, headache 
and fracture of the arm----these are the diseases of men which are (ta 
be regarded as ) due to ( the wrath of) God. 


Daivavisamvüde means ' in case of the death of a near relative and 
the like". By the words fasyaikasya ( wHen it befalls him alone) are ex- 
cluded epidemic diseases ( like cholera ) that affect a whole locality (at once), 
In this passage as the word tasya refers to the word abhiywkta (the per- 
son charged ) that already occurs ( in the preceding verse ), disease and the 
rest are an indication of defeat when they befall only the person charged and 
not when they befall his son or the like. That (disease or the like indica- 
tion ) again must be great ( serious or formidable ) and not slight. This has 
been already said above. With this very idea Vacaspatimis’ra says ‘ the 
meaning is that disease and the rest that are peculiar to the person charged 
(and not common to all) are indications of defeat’. It is therefore that 
the text mentions only the death of a near relative and not the disease of a 
near relative. 
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The determination of heritage.“ 


Now ( begins the discussion of ) ownership that is useful in the deter- 
mination of däyæ and the like. And that ( ownership ) is a kind of capacity 
arising from purchase, acceptance ( of a gift) and the like. That purchase 
and the like are the causes of ownership is understood from worldly usage 
alone and not from sastra” ( alone), since it ( the notion of ownership) 
is seen even among those who are ignorant of sastra and since it is more 
eumbrous to suppose that ownership springs from ( the prescription of ) s astra 
( than the other theory ). Bhavan&tha® also in his work called Nayaviveka 
says the same thing. As to the text of Gautama (Dh. S. 10. 39-42) 
' ownership ( arises ) by *iktha ( heritage ), purchase, partition, seizure ( of 
things unowned) and finding (of hidden treasure &c,); in the case of 
br&hmanas, what is acquired (by gift) is an additional (source of ownership), 
in the case of kgatriyas, gains of conquest (are an additional source) and 
nirves'a ( profit making and service ) ( is an additional source of ownership ) 
in the case of vais'yas and &"Gdras ( respectively ) ', it merely repeats the 
sources ( of ownership ) that are already known from ordinary worldly life.® 
People employ the word rtktha to denote that which becomes one’s own by 
the mere extinction of the (previous) owner's property therein. The 
word méatra ( mere ) is used (in the above definition of riktha ) to exclude 
purchase and acceptance (from the denotation of rikthat). In this passage 
( of Gautama ) the word riktha is capable of denoting such an extinction ( of 
ownership ) only, since it is mentioned along with ( other) means of owner- 
ship such as purchase and the like? and on account of the maxim ' (the 


1. Whether the question of ownership (over a thing) is understood from s'ăstra 
alone or from the usage of worldly people isa subject very elaborately discussed in the 
Mit, The Smrtisaiigrahsa and Dhàres' vara held the former view, while the Mit., the Vir. and 
most writers support the latter. Vide notes to V. M. pp. 114--115 for a statement of the 
reasons given by both sides for their views. 


9. He is a mimansaka who wrote a commentary on S’abara’s Bhasya, As the 
Smyrticandrik& quotes him, he is earlier-than 1150 A, D. Vide p. 480 of the notes to V. M. 


8. Those who say that ownership springs from sastra rely upon Gautama’s text as a 
support. They argue that if ownership were laukika, Gautama need not have written an 
elaborate passage. To this Nilakantha gives a reply in the following rather elaborate passage, 
Several digressions come in while Gautama’s text is being expounded. Anuvadaka (that 
merely: repeats ) is opposed to vidliüyaka ( that prescribes). Vide notes to V. M. pp. 164, 368 
for vidhi aud anuvüda. 


4. In the case of rikiha ihe moment the previous owner dies his son or VNDE 
becomes owner without any further act, In the case of a gift or purchase, the donee or the 
purchaser must do some act ( such as accepting the gift or taking possession &o. ). 


5. The argument briefly is this:—riktha in popular parlance means ‘wealth which 
becomes one's own On the death of the previous owner.’ But in Gautama’s sūtra ‘purchase, 
partition &c.' are means of acquiring wealth and not wealth itself. Therefore riktha which 
is associated with them must also convey ‘means of acquiring wealth'and not wealth itself, 
In the ordinary popular meaning of riktha two notions are combined viz. wealth and mere 
extinction of previous ownership as 2 means of acquiring it, Out of these two in Gautama’s 
text we must understand the latter as the meaning of riktha.Yide notes to Y. M, pp, 116-117, 

* P. 89 ( text ), 
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apprehension of a thing does not arise ) unless the attributes of the thing 
are ( first ) apprehended! `, 


Dhüresvarüc&rya! and the author of the Smrtisaügraha say ‘ pare 
tition generates ownership for the sons and the like in the wealth of the 
father, which ( ownership ), while the father was living, did not at all exist 
before in the sons* But this is not correct; since by such texts as ' by 
birth itself ( sons ) acquire ownership over wealth “ it is conveyed that the 
birth of a son by itself produces over the father’s wealth ownership which is 


limited by the relation of sonship and since Yàjfiavalkya ( II, 121) says: * 


The ownership of both father and son is the same in land acquired by 
the grandfather, in nibandha’ and in chattels. 


i. Vide notes to V. M. pp. 117-118. When we say ‘Dandi purusah’ wo cannot 
correetly apprehend the man ( the vifesya ) unless we first understand danda (stick ), 
which is an attribute of the man. Riktha in popular parlance conveys two notions viz, 
wealth (the vifesya ) anf extinction of ownership as the means (the attribute of that 
wealth ) Therefore when we understand the latter ( i, e. the attribute) we can understand 
the whole notion of riktha, i. e. the first notion that strikes one when the word riktha is 
used is the extinction of former owner's ownership and therefore that is the primary mean- 
ing of the word in Gautama's text. . 

9. Dh&res'vara is king Bhoja of Db&ra, one of the most famous patrons of literature 
in India. He reigned between 1005 and 1055 A, D. Vide ‘History of Dharmas'&stra.! pp, 278+ 
279, He is quoted by the Mit, 

8. There were two views, viz. that ownership arises ( first ) on partition of what did 
not belong to a man before that date or that partition takes place of that which already 
belonged to one’s self ( though jointly with others). The formeris the vicw of Dhhres'var& 
and Jimititavahana, the latter of the Mit. and a host of writers. The lines ‘Dhéres’vari- 
cirya ...correct ' are quoted in Bai Parson v Bai Somli I. L. R. 86 Bom. 494 at p. 429 where it 
is said that the contrast between “by birth’ and “by partition’ is significant, because there- 
in lies the root idea or basie principle of the coparcenery system as distinguished from a 
tenancy in common. 


4, This text is attributed to Gautama by the Mit, and several other writers and is 
variously read, whilo Jrmitavahana, Apararka do not refer to it and a few writers like 
B'rikrsna Tark&lamk&ra say that it is spurious. It is not founü in the printed Gautama 
Dh. S. Vide notes to V. M. pp. 119--121 for details, 


5. The words ‘ by birth ......... chattels’ are quoted in Jugmohandas v. Sir Mangaldas 
I. L. R. 10 Bom. 528 at p. 547. *Pitamabopaita' is rendered as ‘ received from the grand- 
father’ by Mandlik at p. 82 buton p. 48 as ‘acquired by the grandfather’, Telang J. in 
Apaiiy. Ramchandra I. L. R.16 Bom. 29 at p, 50 translates as above. Vide Samalbhai 
v. Someshvara I, L. R, 5 Bom. 38 at p. 40 where it is said that ‘an ancestral trade may des- 
cend like other inheritable property upon the members of a Hindu undivided family '. 


6. The word nibandha means a grantof a fixed payment at stated times such as & 
year or a month to a person or temple, generally under the orders of a king, such as so many 
betel leaves out of each lond of betel leaves sold dc. Colebrooke translated the word as 
‘ corrody ', but, as was observed by their Lordships of the Privy Council in Maharana 
Fattehsang ji v. Dessai Kallianraiji L. R. 11. A. p. 84, 51 it was not a very happy translation of 
it, eince ‘corrody’ a word of medieval origin, properly signifies a peculiar right viz. the grant by 
the royal or other founder of an abbey of certain allowances out of the revenue of the abbey in 

-fayour of a dependent or servant’. Vide the Collector of Thana v Hari Sitaram I. L. R. 6 
Bom. 546 (F. B. ) at pp. 555--559, Lakshmandas v Manohar I. L. R. 10 Bom. 149, Jatindra 
Mohan v Ghanashyam 50 Cal, 266 at p. 271 for various definitions of sibandha. Vide Colle- 
-etor of Thana v Krishnanath I, L. R, 6 Bom, 822 at pp. 801-892 for a discussion of what waa 
ingluded in nibandha, Looe 


- 
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*It cannot be said that this ( text ) conveys that the cause of the pro- 
duction of ownership is the death of the grandfather and not the birth of the 
son,’ since ( if that view were accepted ) there would arise the unacceptable 
result that a grandson not born at the death (of the grandfather) would 
have no ownership (in what was his grandfather's property ). Really speak- 
ing, the word pitámaha (in Yajiiavalkya’s text ' bhüry& pit&mahopatt& ) is 
not intended ( to be taken literally ), because otherwise it would follow that 
there is absence of equal ownership (in father and son) in what is ac- 
quired by the great-grand-father or the like, and because it ( the word pttd- 
maha ) is an attribute of the anuvddya* (the subject ). As to the text 
of Devala.* 


When the father is dead, the sons should divide their father’s wealth, for 
as long as the father who is free from any defect (bodily or mental) 
lives, there is absence of ownership in them. 


The first half ( of this verse ) only enjoins the time of partition, as the 
potential termination is found (in the word vibhajeyuh ), while the latter 
half only commends the time ( of partition laid down ) and indicates that the 
sons are dependent, but is not to be construed as laying down absence of 
ownership (in them during the father's lifetime *). This ( interpretation ) 
explains the text of S'ankha also viz. ' while the father is alive, the sons 
should not divide the riktkæ and also whatever might have been acquired by 
them after (they were born); sons are not entitled (to separate in the father's 
lifetime ), as they are not independent ( of him ) in matters of wealth and the 


1 his is directed against those who, like Jimütnv&hana, hold that ownership even 
in ancastreal property arises not by birth but on the death of the previous owner, Vide notes 
to V. M. p. 121, 

9, The word anuvüdya means ‘ subject’, about which somicthing is to be enjoined and 
is contra-distinguished from vidheya ( predicate or what is to be enjoined), Inthe text of 
Yijtiavalkya what is to be enjoined is equal ownership of father and son. The subject (anu- 
vüdya ) of which this is enjoined is bk (land). Pit@mahopGtia is only an attribute of the 
subject bAT and forms no part of what is enjoined with reference to bit. Hence it is not to 
be taken literally, but only illustratively, So nothing turns on the mention of pit@maha 
( which stands for ‘ ancestor )’-and that passage says nothing about the death of the pitamaha, 
Vide notes pp. 121--122 to V. M, for further explanation and the two other ways in which 
YajSavalkya’s verse is explained in the Dayabhaga, 

8, This text of Devala is a sheet anchor of the Da) abh&ga theory, 

4. The potential is used in laying down ridhis, In the word vibhajeyuh ( should 
divide) we hayo the potential termination and so that portion enjoins a rule, What follows 
gives the reason and so is a mere arthav&da and not to be taken literally. Vide Jaimini 
I, 2, 26-30 ( hetuvan—nigadadhikarana ) Arthavada only expatiates upon or recommends 
a vidhi, Nilakantha draws a distinction between svatva ( ownership ) and sva@tantrya ( abso» 
lute power of disposal). A woman owns her stridhana, sho has no sv@tantrya over it (exces 
pting saudāyika ) during her husband's life-time, 
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performance of dharma (religious duties! )'. Here the mention of 
dependence ( in the latter portion of the passage) that immediately follows 
the prohibition contained in the first part serves as its arthavadda ( commen- 
datory sentence ). The construction of the passage is ‘ yadyapi taih pas'cãt 
adhigatum ' ( whatever was acquired by them after birth). ‘ Taik’ means 
“by the sons’; pas'cük means‘ after birth’; adhigetom means ‘ acquired 
by acceptance ( of a gift) and the like’, The real purport is; nobody dis- 
putes that there is ownership (of the sons) in what is accepted by the sons (as 
a gift ) ; even as to these latter there is dependence ( of the sons ), how much 
more so with reference to what is acquired by the father. And this depend- 
ence ( of the sons on their father ) has reference to partition, such religious 
rites as are kêmya? ( yoluntary ) and engaging in trade. It is therefere 
that Harita says, ' while the father lives, the sons have no independence as 
Yegards the receiving and giving of wealth, as regards partition and censure 
(of servants)’, The words ‘dddnavisarga’ (receiving and giving) indicate (all 
kinds of ) transactions. According to Madana, @ksepa means ‘the reproving 
of female slaves &c. ". As for the text? 


The father alone is the master of everything, gems, pearls and corals; 


but neither the father nor the grandfather is (the master) of all immoveable 
property 


1. Vide notes to V, M. pp. 122—128 for various explanations of the text ol S'aükbs, 
Here the words up to‘ should not divide’ contain a prohibition and so imply an opposite 
rídhi and the rest merely expatiate upon, recommend and give a reason for the preceding 
prohibition, just as in the text of Deyala, 

2. Religious rites are nifya (obligatory, like sandhyavandana ), naimiitika (to be 
performed on particular occasions only, such as those on the birth of a son) and kamya 
( to be performed voluntarily if one desires a certain result, such as putresti for one who 
desires to have a son. ) 

9. This verse is ascribed to Narada bv Apar&rka, to Y&j in the Dāyabbāga and is 
cited in the Mit. without the author's name. This verse is variously interpreted. The 
Dàyabh&ga holds that this refers to the property of the grandfather, that after the grand- 
father's death the father cannot alienate immoveable property received from the grandfather, 
but that the father can make a gift of ancestral movables, According to the Mit. this verse 
favours the theory of son's ownership by birth and only authorises the father to make a 
Rift of ancestral movables through affection (gems, pearls being illustrative), Nilakantha 
goes further and says that the father cannot make a gift of ancestral movables but can only 
Yegulate their wearing by members of the family. In Lakshman Dada v. Ramchandra 
Dada 1. L. R. 1, Bom 561 at p. 567 the verse ‘ the father alone is the master’ de. and the 
comment of the Mayükha theseon i$ agoted and it is said that the Majukha limits the 
power of the father even more strictly than the Mitzkser& and it was held that a Hindu 
futher who has two undivided sons cannot, whether his act he regarded as a gift or partition, 
bequeath the whole or almost the whole of ancestral moveable property to one son to the 
exclusion of the other. Vide the same case in I. L, R. 5 Bom, 58 (P, C.). In Jugmohandas v, 
Sw Mangaldas Y, L. R.10 Bom, 528 at p. 548 the above verse and the comment of the 
Mayükha thereon are quoted. Vide Bachoo v. Mankorebai 29 Bom, 57 at pa 62 for reference 
to Mayükha, Vide 24 Bom. 547 (=2 Bom. L. R. 478 } 89 Bom. 599, 49 I, A. 168 for other 
gases of of gift or bequest by the father or managre, 
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“That text signifies only this that the father is independent only in the * 
matter of the wearing of ear-rings, rings, bnt it does signify that the father is 
independent as regards the gift of these nor is it meant to exclude the birth 
of a son as giving rise to ownership. This very meaning is suggested also by 
the mention (in the above verse) of gems and the like that are not destroyed 
by mere use’. Hence in the text 

Though immoveables and bipeds ( slaves ) may have been acquired by 

( the father ) himself, there is no giving away or selling them without 
convening (consulting) all the sons 

there is a prohibition only of gift, sale and the like and not of their en- . 
joyment. Therefore the prior undefined ownership of several brothers and‘ 
the like is clearly defined by partition. According to *some, by the extino- 
tion of prior (joint) ownership over the wealth that is collected in a mass, a 
new ownership different (from the prior joint ownership) is created ( by parti- 
tion ) in a portion of that (the wealth jointly owned in a mass). But, since 
there is cumbrousness in the hypothesis of the extinction of prior ( joint 
ownership ) and the creation of a new ownership, it is more proper ( to say ) 
that ( ownership) which previously (io partition ) existed in an indetermi- 
nate ) portion ( of the things jointly owned ) is made known by partition as 
subsisting in definite things. 

Now to return to the matter under discussion®. According to some, the 
words (in Gautama's text, ‘brdhmanasya adhikam labdham mean that what 
is acquired by acceptance (ot a gift) is productive of more fruit ( of greater 
merit) to the brahmana; but it is hetter (to interpret those words as meaning) 
that this ( acceptance of a gift) is an additional source (of ownership ) for 
a brahmana alone and similarly conquest and the like are (additional sources of 
ownership) for kgatriyas and the rest. Even in the case of conquest, 
ownership arises in the conqueror only as regards those things such as houses, 
lands and chattels wherein tho conquered had ownership. But where the 
conquered was only entitled to levy a tax, there the conqueror too is entitled 
to that ( tax ) alone and not to ownership. Therefore il is said in the sixth* 


1. The idea is that the father has the absolute right to regulate the wearing of gems 
and the like by members of the family and that by the father exercising such power, the sons 
are not affected in any way as they are not lost to the family. 

2, This refers to the view of Raghunandana in his Day atattva. Vide notes to V. M, p.125. 

8. The author digressed into the question whether ownership was by birth and 
reverts to the question whether the text of Gautama (ownership arises &e.) supports the 
view of ownership being lauhtha or being understood from 8’ astra alone. 

4. The sttrais Jaimini VI. T. 8 ‘the earth is not fit (to bo given away in the 
Visvagt sacrifice )since it is common to all.’ Mandlik takes mandala in a technical 
sense, viz. cirelo of twelve kings ( vide Manu VIT. 155-156 }, but that meaning is inappli- 
cable here, particularly as tho word mandalsha is placed in contradistinction to sd: vabhauma 
and as mandala means in inscriptions a country ( vide Indian Antiquary vol, 15. p. 107 and 
notes to V. M. p. 126) The S'ukranitis&ra defines a mindalika as one whose revenue is 
above three lakhs and below ten lakhs, 
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( chapter of Jaimini's Pirvamimansisttra ) that the whole earth cannot be 
gifted away by the emperor and a country by a feudatory chief. The 
ownership in the several villages and fields in the whole earth or in a 
country ( mandala ) belongs to the holders of the land alone, while kings are 
entitled only to collect taxes (from them’). Therefore when now 
( kings ) make what are technically called gifts of fields, no gift of land (the 
soil ) is really effected, but only provision is made for the maintenance 
( of the donee on the tax which is alienated to him by the king). Where 
however houses and fields are purchased ( by the king ) from the holders 
( thereof ), be bas also ownership in them and therefore he secures the merit 
of the gift of land (in such cases). Nérvigtam ( in Gautama’s text ) means 
' what is acquired by agriculture, money-lending, trade and rearing of cattle 
and what is acquired by service, since the lexicon (of Amara) says that 
the word nirves’ means ‘hiring for service and enjoyment’. Bhati (in* 
Amara's lexicon ) means ‘service’ and bhoga ( enjoyment ) means ' money 
lending and the rest’. Here the first (meaning of mirvisía viz. money 
lending &c. ) is ( an additional source) in the case of vaisyas and the 
second ( viz. service) in the case of s"&dras. Hence that purchase and the 
rest are sources ( of ownership ) follows from ordinary worldly affairs ( and 
not from s'üstra ) It is in this way that the popular convention of owner- 
ship in the cali born of one's own cow becomes consistent; but this would 
not be so if the sources of ownership were to be understood from 8'dsira 
alone, since 8/dsfra does not tell us that being born of one's cow is a means 
( of ownership ). 

(An objector urges ) it would follow that there is ownership over one's 
sons and daughters since they are born of one's wife, just as ( there is owners 
ship in the calf ) because of its birth from one's own cow. If it be said 
that this ( that is urged as an objection ) is an acceptable proposition, then 
it would be in direct conflict with the conclusion established in the sixth 
(chapter of the Purvamimaneastitra ) that, although it would secm to follow 
that daughters and sons should be given away (in gift ), as the gitt of one’s 
all is enjoined ( by the Veda ) ‘in the Vis'vajit sacrifice one gives one’s all’, 
yet daughteis, sons and the like ( relations ) cannot be given (by way of 
gift in Vis’vajit?). (This objection ) is not (proper), as there being 


ee eS 

1. This embodies an important proposition that the state is not tho owner of all 
lands, but is on}; entitled to levy a tax. 

2. In the Pürvamrmánsi-sutra VI. 7. 1-2 there isa discussion on the vedic text ‘in 
the Vis’ vajit &c,', where the conclusion cstablished is that one’s parents and so other 
relations cannot be gifted away, but only such things of which one is absolute master 
(prabhu). As regards the question whether there is ownership over wife and children the 
Mit. and May ukha differ. The Mit. say s that there is ownership over ono’s wifo and children 
( on Yai. 2. 171 ), while the Maytikha repudiates this doctrine, Both, however, are agreed 
that wife and children cannot be the subject of gift, the Mit. saying that it is so because 
there are special texts prohibiting tho gift of them and the Mayükha saying that the gift 
cannot be made because there is no ownership over them, The Vir, follows the Mit, Vide 
notes to V. M. pp. 127-198. In Kalgauda v. Somuppa 11 Bom. L. B.797 at p. 812 the words 
of the Maytikha ‘ there being absence of ownership...born of her’ are quoted, 
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absence of ownership over one’s wife while there is ( owership) in a cow, 
there is no ownership over the offspring born of her (the wife); and 
(further) in worldly experience being bora of what is the subject of ownership 
is alone understood to be the cause of ownership ( in the things produced). 

If it be urged (as an objection) that there is ownership in the wife also 
on account of accepting her (ab the time of marriage when she is given away’), 
(the reply is that) this objection is not proper, since there being ab- 
sence of ( "the privilege of ) accepting a gift for ksatriyas, there will be 
no ownership over their wives and therefore there will be none even in the 
children born of them. Therefore (i. e. for this vory reason), since it is 
only & person of the same caste that can be adopted as son on account of 
the text ( of Yaj. II. 183 ) ' this rule propounded by me applies to ( the 
twelve kinds of) sons that are of the same caste ( with their father )’, 
the acceptance of a son in adoption, so far ag the keatriyas are 
concerned, can only be in a secondary ( or figurative ) sense 3 Nor is it 
possible to take acceptance (ofa son) in the primary sense even as 
regards braihmanas, since in that case (i. e. if acceptance be understood 
in the primary sense with brahmanas and in the secondary sense with 
kgabriyas ) in the texts enjoining that (i, e. adoption of a son) there 
will be conflict inasmuch as (the same word acceptance) will have 
been used in two different senses at the same time. Nor can it be said 
that the rite of acceptance of a son (in adoption) is permitted only to 
br&hmanas and not to kgatriyas and the rest, since from the words of 
S'aunaka and others such as ‘ a daughter's son and a sister's son are given 
(in adoption ) to a s'ādra `, it is understood that they (i. e. ksatriyas and 
the rest) are entitled to perform that (the ceremony of adoption). Simi- 
larly in the case of the marriage of a brahmana with the daughter of a 
kgatriya ( and the like ) in the brahma form, both the gift and the accep- 


1. In the Grhyasütras marriage it said to be the gift of tho bride whose hand the 
bridegroom accepts, Vide As'val&üyana Gr. S. I. 6. 1, and I. 7. 8. 

2, According to Manu 10. 75 and 77, acceptance of a gift, teaching of the Vedas and 
officiating as priests ina sacrifice were the peculiar privileges of brahmanas alone. 

3. Tho texts on adoption speak of thogifé of a son e. g. (Manu 9. 168' whom the 
mother or father gives with water &o.). A Lsafriya can adopt only a ksatriya according to 
the text of Yaj. (11. 188. ). But a ksatriya cannot accept a gift. Therefore when it is said 
that a ksatriya boy is to be given and accepted by a ksatriya tho word ' acceptance’ cannot 
apply in the case of ksatriya in its primary sense, but only in a figurative sense. The texts 
that enjoin adoption ( liko Manu's) are applicable to all castes. Therefore ib will have to be 
said that the samo word for acceptance is used in two senses in the sentence, in the primary 
senso when applying to br@hmanas and in a figurative sense whon applying to ksatriyas, 
But this is not a legitimate method, since the Piirvamimanisa-sutra (I. 8. 28, I. 4. 8. and 
III. 2.1.) says that in one vidhi toxt, the same word cannot be used in two senses, 
Hence it follows that tho word acceptance is used in a figurative sense (in adoption) as 
regards br@hmanas as well as ksatriyas, Vide notes to V. M. pp. 129--180, There are three 
erttis ( functions ) of a word, abhidha ( primary ), laksana ( secondary sense], vyatjand 
( suggestive sense ). 
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tance (of the girl) would have to be admitted to be in -a figurative sense 
and in other cases ( viz. marriage of a brühmana with the daughter of a br& 
himana ) both ( gift and acceptance ) would have to be admitted to be in the 
primary sense—thus there will be conflict inasmuch as two senses ( of the 
same word in the same rule) will have to be resorted! to. That the 
brahma and other forms of marriage are in vogue among Ásairíyas is not 
disputed by any one? *Therefore the revered Misra ( Parthasarathi- 
mis ra) says in his Tantraratna’ that the gift of a son and the like is 
to be understood in a figurative sense. Nor can it be assumed from the 
popular use of such language as ‘one’s own wife, sons and daughters’, that 
there is ownership in them, since ( the use) of that word ( viz. SWA) can be 
also explained as expressing ' relationship ' as in ‘ one's own father, one's own 
mother’ and the like. And the word '8UG' does possess the power of ex- 
pressing relationship also, since the lexicon (of Amara) says ' 8UG when 
masculine is used in the sense of ‘relationship’ or ‘ one's self', in all the 
three genders in the sense of ' what belongs to one’ and when not in the 
feminine (i. e. in masculine and neuter ) it means ‘wealth’, As to the 


1. This doctrine of the mrmáars& is referred to in Bhimacarya v. Ramacarya 11 Bom, 
L. R. 654 at p. 651 (=33 Bom. 452), Tukaram v. Narayan 86 Bom. 889 at p. 856 ( F. B. ), 
6 Cal, 119 at p. 126 ( F. B. ). 

9, The whole discussion is started for showing that there is no ownership in wife and 
children. Nrilakantba cites the illustration of an adopted son and argues that there at least 
the gift of a boy and acceptance are not meant to be literal, but in a figurative 
sense; similarly in marriage also, the acceptance ofa girl by the husband is not 
like that of a chattel, but is only figurative. If a ksatriya married a ksatriya girl 
in the Brahma form, he being a ksatriya is not entitled to accept a gift; so 
though the essence of the Brahma form according to Manu (III.97 ) and others is 
the gift of the girl, there can be no acceptance by a ksatriya in the primary sense. Hence 
in the daughter born of such a marriage there can be no real ownership (as there is none in 
her mother). Therefore if a ksatriya gives his daughter in marriage to a brīhmana, the gift 
(dana ) is also figurative and therofore the pratigraka ( acceptance) also is figurative. 
But if a brtihamana gives bis daughter in marriage to a brühamana, both gift and acceptance 
wil be in the primary sense. Therefore in the general rule about the brahma form 
which is applicable to the three classes, the words gift and acceptance would have tobe used 
in two different senses, which is condemned by all rules of interpretation. Hence both gift 
and acceptane must be regarded as figurative in all cases of marriage. The author brings 
in the brūhma form, because it might b» argued that in the r@ksasa form as the girl was 
forcibly carried away ( Manu III. 83) the husband became her owner. Modern decisions 
also hold that the presumption as regards marriage in the three higher classes and even 
among respectable S'udras is that the marriage is in the brahma form. Vide Jagannath 
Raghunath v. Narayan 34 Bom. 558 at p. 559. 

8. The Tantraratna is & work of Parthas&rathi-mis'ra, wherein he explains passages 
from S'abara and Kumürila. He flourished before 1150 A. D. and after 900 A. D. as he is 
quoted by vds qe in his MimansR-saryasya and is himself later than Vacaspatimis’ ra, 
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gift of a person born a slave that is mentioned in the sixth! ( chapter of 
the Pirvamimansa ), that is a questionable proposition, since, there being ab- 
sence of ownership in his mother, she cannot be in ths primary sonse tho 
subject of gift, acceptance or sale and therefore there is with greater reason 
the absence of that ( ownership ) in the person born of her as a slave. Let 
this digression pass, 


Now (begins) heritage. Ddya (heritage) means wealth that is not 
re-united and that is liable to be partitioned. Asansrigta ( nob re-united ) 
is used ( in the definition of da ) for excluding ( from dága ) wealth that 
is brought together into a common fund for the sake of profit and the like, 
since the expression ddéyubhaga ( partition Of heritage) is not used to de- 
note the division of wealth after it is lumped together by merchants ( for 
trade ). Similarly that wealth also which is brought together by the techni- 
cal re-union that will be explained below ( in the section on re-union ) is ex- 
cluded ( from daya), Therefore it is said in the Smatisangrahe : 


Wealth which comes through the father and also that which comes 
through the mother are described by the word daya; the partition of that 
(daya) will now be expounded. 


And in the Nighantu (it is said ): 


The wise describe as @@y@ the father's wealth that is fib to be? 
divided. 


The word pil? (father) is used (in the above definition of däya) as in- 
cluding all relatives whatever.® 


1. In the sixth chapter of Jaimini’s sūtra, or in the bhasya of S’abara, thereon or in 
the Tantravartikn of Kumarila nothing is said about the garbhadüsa ( the person born of a 
slave). Nrlakanths is not probably referring to these original sources, but to some later works. 
The only placa where this subject occurs in the 6th chapter of Jaiminiis VI,7. 6 where 
the conclusion is that a s'üdra who, following the rules of smrti (asin Manu I. 91 ), serves 
persons of tho threo higher castes, cannot be given away by way of gift in the Vis’ vajit sacri- 
fice. What is meant by garbhadása is not quite clear. Narada (abhyupety&s'us'rüs& 26- 
98 ) speaks of 15 d@sas, but the'term garbhadüsa doos not occur therein, Most probably his 
first varicty gritajüta is the same as garbhaddsa. When a person keeps a concubine ( düsi ) 
and a son is born of her, he may bs styled garbhadüsa. But the person who keeps her has 
no power to make a gift of her or sell her and so tho illegitimate son born of her cannot 
be given away by the putativo father. Khandadova in his comment on Jaimini VI. 7, 6 
does say that ' garbhadasa and the like may form the subject of gift in Vis'vajit'. But 
Khandadeva is later than Nilakantha, who is probably referring to some predecessor of Khanda- 
deva holding similar views, Vido notes to V. M. pp. 132-33 

9. Ifa person has on only son and then he dies, the wealth is not to bo divided and yet 
it is daya, as it is fit to be divided, though nof actually divided. It is not clear what work 
is referred to as Nighanju. Tho passage from the Smrtisaiigraha is quoted in Bai Parson v. 
Bai Somli 36 Bom. 424 at p. 427 and is explaindd at p. 483, where the Nighantu also 
is quoted. 

9. "Tho word pitr is used illustratively and stands for any person from whom 
property may be inherited on the ground of relationship, 


26 VYAVAHARAMAYUKHA (ete m + 


This daya is of two kinds, sapratibandha (obstructed) and aprati. 
bandha {unobstructed}. That is sapratibundha where the life of the 
owner of the wealth or that of his son and the like (i. e. grandson and great. 
grandson) is an obstacle (i.e. is interpesed between the claimant and that 
wealth), for example, the wealth of the paternal uncle and the like (as 
regards the nephew and the like); but where ownership acerues to sons and 
the like solcly by relationship to ihe owner independently of any other means 
(source) of acquiring wealth, that is aprutibandhu daya, for example, 
the father’s wealth. Here ( ends the discourse on ) the nature of dán, 


* Now (begins) the partition of that (i.e of daya). Narada (p.188 
v. 1) describes it; 


Where a division of the 'paternal wealth is arranged by the sons, that 
is called by the wise dayabhaga ( partition of heritage), which is a title of 
law (out of the eighteen titles ). 

Putroih (by the sons) is indicative of (i.e. inclusive of) also grand- 
sons and the like; prtryasya (of the father) includes (that) of the 
grandfather and the like. Madana (the author of the Madanaratna ) has 
the reading pitryddeh (for pitryasya) itself (meaning wealth of the 
father and the like ). Here is declared the character of the partition of heri- 
tage. Even in the absence of common (family ) property, a severance (of 
interest) does indeed take place also by a mere declaration in the form ‘I 
am separate from thee’; for, severance is merely a particular mode (or state) 
of the mind and this declaration only manifests that ( mode of the mind? ). 


Now (about) the time of partition. Manu says (IX. 104) : 


After (the death of) the father and the mother, the brothers, having met 
together should divide equally the paternal (i. e. ancestral) wealth; for 
while (the parents) are alive, they (the brothers) have not power (over it). 

Though ths particle €& (and ) is used (in the verse above) ib is not 

intended that (he death (of both parents) should have taken place (before parti- 
tion). Hence the 4mrbiisangraha (as quoted ) in the Madanaratna says: 


1. Vide Yamunabai v. Manubai I. L. R. 29 Bom. 608 at p. 611 for legal incidents of 
paternal wealth and self-acquired wealth. The verse of Narada and remarks of the Maytkha 
thereon are quoted in Panaypa Pillai v. Pappuvayyangar Y. L. R, 4 Mad, 1 ( F. B.) at p. 49. 

2.  'Thistext declares that an unequivocal declaration of intention to separate 
effects the severance of a member irom the joint family. Vide Pandit Suraj Narain 
v. Iqbal Narain L. R. 40. I. A. p. 40. (=35 All 80 at p. B7 ) for the same proposition. 
Soundararyan v. Arunachalam 89 Mad. 159 ( F. B.) at p. 169 and Girjubai v. Sadshiv 
43 Cal. 1031 at p. 1046 (243 I. A. 151 p. 100 ) in both of which this passage of the Mayūkha 
is quoted. There arc numerous cases on the question as to what constitutes unequivocal 
declaration of intention to scparate and as to the presumptions about the status of other 
Members when one separates, Vide 44 I. A. 159, 19 Bom. L. R. 612. (—99 AY) 496 ), 49 I. A. 
885 and 168, 50 I. A. 192, 56 Bom. 815 (=28 Bom. L, R. 1446 ), 51|I. A. 163 (=5 Lahore 
92), 621, A, 88 (248 Mad. 254 ). 
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Partition of paternal wealth may take place even when the mother is alive, 
since the mother in the absence of. her lord ( the father of the family ) 
has no independent ownership. Similarly partition of the mother’s wealth 
also takes place, while the father is alive, since the husband is not the 
lord of séridkana ( woman's peculiar property ) when she has her issue 
living. 

Brhaspati (p. 869 v. 1. ) states an exception’ to this: 


On the death of both parents partition among brothers is propounded (in 
the texts ); it ( partition ) is declared ( i. e. permitted ) even when both 
are living, if the mother is past child-bearing. 


“Narada ( p. 189 vv. 2-3 ) says: 


Hence after the (death of ) the father the sons should divide 
equally the ( father’s ) wealth, when the mother is past child—bearfng and 
the sisters have been given away (in marriage ), or when the father's 
sexual desires are extinguished or when the father’s interest ( in worldly ) 
affairs ) has ceased’. 


‘Ramana’ means ‘sexual desire’; wparatasprhah means ‘become indifferent 
to worldly affairs’. The clause prattàsu bhaginigu ca ( and when the 
sisters are given away ) is (to be taken as ) qualifying both rajoniujtit 
( the cessation of menses in the case of the mother) and ramananivytte 


( cessation of sexual desire in the father ) like (the pupil of) the crow’s® 


eye. Gautama ( 28.1-2 ) says ‘After the ( death of the ) father, the sons 
may divide ( paternal) wealth, or while the father is alivo ( they may 
partition ) if the mother is past child-bearing or if he ( the father ) desires 
( to partition his property’ ).' By the word iechati ( if he desires ) it is 


1. "Pho cxcoption is contained in tho latter half of tho verse quoted. 

. 9, This last half of tho verse is variously read in the mss, of tho Mayükha and tho 
other nibandhas ( digests of Law ). Vide notes to V. M. p. 184. 

8. The popular belief is that the crow has but one eye, which it is supposed to move 
from one socket to the other as necessity requires. This maxim means that one word or 
clauso, though occurring only once, may be connected with two clauses or serve two 
purposes. The idea in tho above verses is that tho proper time for partition is when the 
mothor is past child-bearing or when the father has becomo indifferont to worldly affairs, 
Prattisu &e. docs not lay down a third time for partition, but simply means that before 
partition takes place between brothers the sisters should have all been oither married or 
provision should be made for their marriage. 

4. This is tho meaning according to the Mit. llaradatta the commentator of 
Gautama says ‘ though father be alive sons may partition if the mother is past child-bearing 
and if the father chooses to separate’, Telang J. in his dissenting judgment in Apaji v. 
Ramchandra I, L. R. 10 Bom, 29 ( F, B. ) says (at p. 49) that this text of Gautama and 
that of Narada ( after the father's death &o.) refer to sclf-acquired property, Tho Bombay 
Full Beneh held that 2 son cannot in the life-time of his father sue his father and uncles 
for partition of his share in immoveable property and that decision was followed in Jirabhat 
v. Vadilal T Bom. L, R. 282. The othor High Courts hold a view contrary to that of the 
majority in 16 Bom. 29. "Vido 5 All 430 (F, B.), 18 Mad, 179, 81 Cal, 120, 1 Patna 861. 
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declared that partition may take place at the choice of the father even if 
( the mother ) be not past child-bearing. 
Brhaspati ( p. 370 v. 2 ) declares that partition may take place in some 
cases even against his ( i. e. the father's ) desire: 
The father and sons are equal sharers in houses snd lands that descend 
hereditarily ( i. e. from their ancestors ) ; sons are nol eitia to pups 
against the father's will of their father's ( own ) property. 


The meaning is that it follows as a matter of course that they ( sons ) 
can claim partition even against his ( father's ) will of what was acquired by 
their grandfather and the like?. Even as regards the grandfather's property, 
Manu ( 9. 209 ) and Visnu ( Dh. S. 18. 43) declare that partition takes 
place in some cases only at fhe pleasure of tbe father : 

If a father recovers the property of his father which the latter oould 
not recover, he ( the father ) if unwilling, will not have to divide it with 
his sons, ( since) it is his self-acquisition. 

* Brhaspati ( pp. 871-72 vv. 12-18 ) says: 

Over the property of the grandfather seized ( by strangers ) which was 
recovered by the father through his own power and over what was 
acquired by him by his own learning, bravery or the like, the father's 
ownership has been declared ( in the smrtis ), From that wealth be may 
make a gift or he may enjoy it at his pleasure, 

Narada ( p. 198 v. 16) says:— 


A father who is afflicted with disease, who is under ( the influence of ) 
wrath, whose mind is addicted to sexual desires, who acts contrary to 


what the # stra ordains, has no power to make a partition (at his own 
will ). 


Haàrita says? :— 


Even when the father does not desire ‘it, partition of vikiha ( ance- 


1. There is great divergence batween the Mit. and the Dāyabhāga about tho times fot 
partition. The school of the former gives four times for partition: while ( 1 ) father is alive at 
his will; this is (Yaj. II 114.) 2 during fathers life, when mother is past child-bearing or father 
is indifferent to the world sons may partition even against father’s will (in Narada's words 
above); 8 in father’s life when he is patita or quite infirm through old age or suffers from 
incurable disease (vide Hartta quoted below ); 4 after the father’s death ( Yaj. II. 117 ).The 
Dayabhaga specifies only two times: (1) when his ownership ceases owing to his being patita ot 
aah to the world or when he dies and (2) when though living he desires to divide his 
wealth, 

2, In Jirabhai v. Vadilal 7 Bom. L. R. 282 at p. 295 and Kaliparshad v. Rameharan 1 
411.159 (F.B.) at p. 161 this text of Brhaspati and tho Maytikha’s remarks thereon are quoted. 

ls This is ascribed to S'aükha by the Mit. Apar&rka, Parüs'ara-Müdhvrya and other 
works, 

4. Mandlik translates ‘ if tho father be freo from éesire, old' &c, But this is wrong 


as Nilakantha’s quotation from Madanaratna and remarks thereafter show, 
* P. 96 ( text ), 
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stral estate ) takes place, if he be old, of perverted mind, or suffers from 
an incurable diseaso. f 

According to the Madanaratna, akame means ‘when he has no desire to 
partition’; vipariiacetah means ‘ who practises adharma (what is for- 
bidden by s’@siva ). The sense of Harita's sūtra is ‘in such cases a partition 
may take place even if the father does nob desire it.’ 

Harita declares that a partition may take place with the consent of. the 
eldest son when the father becomes incapable ( of managing family affairs ): 
' Indeed when ( the father) is weak ( through old age), has gone to a dise 
tant land or is afflicted (with deep bereavement or disease), the eldest son may 
look after the affairs (of the family)’. S‘aikha and Likhita say: ‘ when 
the father is incapable, the eldest (son ) should transact the affairs of the 
family or with his consent, he who is younger than him, if he be conversant 
with ( family ) affairs’, Anantarah means ‘one born after him '.. The 
quintessence ( of this discussion ) is that partition should take place with the 
consent of him who is able to\maintain the family, but that where all aro 
So able, then there is al etel othon, ; 
Yajfiavalkya ( II. 114 ) says :— 

Wf the father makes a partition he may separate his song ( trom himself 
and among themselves ) at his will, giving the eldest the -best share or all 
may be equal sharers’. 

#The latter half of the verse only explains the voluntary partition (cons 
tained in the first half ),? since, when it is possible for the (father’s) will 
to resort to the two alternatives ( mentioned in the latter half), it would not 
be proper that it should be unfettered; for otherwise (i. e. if the father's 
will were not restricted to either of two alternatives ) there would be ( the 


1. This text and the Mit, thereon are quoted in Lakshman Dadu Naik v.. amchundra 
Dada Naik 1 Bom. 561 at p. 668; vide also the same case when it went up to the Privy 
Council, L. R. 7 I. A, p. 181; vide also Bapu v. Shankar 28 Bom. In R. p.46 (where it 
was held, after quoting this verse of Yaj., that a father can effect during his life & partition 
among his minor sons inter se; Kandasami v, Doraisami 2 Mad, 817 at p, 822 ( where the 
Mayükha is referred to and it is said that a father can in his last illness separate by a docus 
ment his major and minor sons without consulting their wishes); Nirman Bahadur v, 
Fateh Buhadur 52 All. 178, 

9. According to the Mit. the father’s will-may be elerii | in two ways only viz, by 
giving the best share to the eldest ( as said in Manu 9. 112 ) or by giving equal shares to all 
fons. The Mit. then points out that the first alternative applies only to self-acquired 
property and the second to ancestral property. The Daynbhaga on the other hand 
applies the first half to sclf-acquired property and leaves the father unfettered discretion tO 
give anything to any son or to give nothing i to any son and the second half to ancestral 
property. 

P, 97 ( text ) 
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fault of) the splitting up of a vakya' (i.o. sentence) and there\would follow the 
fault of uncertainty in that (the father may give) to one son a lakh (of 
rupees ), to another a cowres and nothing to a third, 


Manu (9. 112, 116~117 ) speaks of a special provision as regards ths s ges 
paration of the eldest ( brother ) ; 


. The deduction (from the whole family property) made in favour of 
the eldest is a twentieth part ( of the heritage), besides what is best of all 
' the chattels ( of the family ) ; for the middle ( brother ) it is one-half of 
that (i. e. it is one-fortieth ) and for the youngest it is half of the latter 
(i. e. one-eightiéth of the whole ). But if the deduction for these be not 
`- made, the following shall be the apportionment of shares. The eldest son 
should take one share in excess (i. 6. a double share), the one born next 


( after the eldest ) a share and a half and the yoda sons & share each. 
This is the settled rule of law. 


Manu (9. 126) declares that out of twin brothers he who is born first has 
seniority : H 


In the subrahmanya* formula also the invocation ( of Indra) is de 
- clared (in the sastras ) to be made by him who is senior in birth; and 
in naming ( or calling ) twins seniority is deemed to be due to the ( prio- 
rity of actual) birth. Among" twins seniority is established in him 

- whose face on birth is seen first by his parents and kinsmen, 


As to what is said in the medical works like the Pindasiddhi that senio 
rity( among twins) belongs to him who is born last, that ( opinion of medical 
works) is set aside by this ( i. e. passage of Manu) so far as things to be 


1, Vakyabheda is a fault according to the Mimiis#, Tho rule is that in a single vakya 
there isto be a single vidhi and so if in a single vaya there are two vidhis that is a fault 
Vide notes to V. M. p. 189 for greater-details, If it were held that the first half ( of Yaj. 11. 
114 ) relates to father's self-acquisition and the latter to ancestral property, thera would be 
two vidhis (injunctions ) in the same vükya, which is not allowable; therefore the first 
half contains the rule and the second half contains an explanation or amplification of it. 
Mandlik’s translation (p. 41 ) ' also because such a construction will involve the difficulty 
of three predicates ’ is neither accurate nor clear, 

` @ The Subrahmanya is a loud invocation addressed to Indrain the Jyotistoma to be 
recited by the Adhvaryu or according to some by the Subramanya priest, an assistant of 
the Udgair. According to the Katyayanes’rautasttra (I. 8. 1 ff) in this invocation- the 
names of the three paternal ancestors of the yajamüna are to be recited and also of hik 
descendants for three generations according to their seniority in birth, Vide notes to 
iV. M, pp. 140-141 for further details, 


P, This text is not found in Manu, but is ascribed to Devala in the Viv&daratnhkarb, . 


Vr. ML 9 
&coomplishàd are concerned !, since it has no Vedie basis, jusb as in the 
case of such passages as ' a man becomes a sWdra at the end of.a month’ ( if, 
he dóes this or that forbidder act). As* to the passage of the Bhdgavata? 
‘then there are two fostuses and birth fakes place in the order opposite, 
to that of conception’, whereby (among twins ) the one born last is declared 
to ‘have seniority, that also is set aside by these texts, since in the purünas 
many practices opposed to the smrtis are met, with’. Some say that the 
question (when there is a conflict between smrti and üc&ra) should be settled’ 
in accordance with the usage of each country; but what is stated above is: 
alone proper. This partition after a deduction is not desirable in this kali- 
yuga ( the present age ) since it is enumerated (in the ancient texts ) among 
those things that are prohibited in the Kali age. And this has been (discus. 
sed and ) settled by me in the Samayamaytikha.* AT 


Narada ( p. 191 v. 12) declares that the father gets two shares! 
A father making a partition may reserve two shares for himself". 


,But this relates to one having an only son; for in the: Madanaratna 
occurs the following dictum of S'añkha-Likhita ‘if he has an only son, he 


1. The words in the original are ' k&ry&ms/e bidhyate’, Whatever foundation there 
may be for the theory of medicine so far as actual facts ( siddha matters ) are concerned they 
have no Vedic support, while the other theory that among twins seniority is by birth has 
Vedic santtion in the Subrahmany& formula and in Manu. Therefore where Vedic or smärta 
ritea are to be performed (karya = sdddhya) for securing unseen results ( adrsta ) the 
theory of Manu has to be followed and the medical theory may be followed in medicine, The 
words ‘ just as &o.' illustrate '‘karyarhs’e b&dha '. Wasistha ‘Dh. S. II. 27 and Manu X 
99 say that a brahmana, if he sells milk becomes a Stdra after three days.’ This does not, 
mean that so far as things prescribed. by the Vedas to be performed by persons born 
hr&hmanas he ceases to be a brahmana (i. e. so far as kürya i.e. matters to be done in 
future are concerned he is still a brahmana and nota s'üdra ). So that sentence simply: 
oànsures a brahmana, but leaves his ‘status as to future actions ( k&ry&ma'a ) unaffected. 
Mandlik translates ( p. 49 ) ‘that is set aside by the above texts in the matter now under 
discugsion ' is not correct, nor is his reading ' he becomes purified after a month ' acceptable, 
Vide notes to V. M. p. 142 for detailed reasons. é 

` 2, hese words do notocour in the Bh&gvatapur&na but in the comment of 5'ridhara on 
Bhigavata III. 17. 18, who quotes the passage from Pindasiddhi, about the seniority between 
Hiranyakas'ipu and Hirany&kss, Itis to be noted that Kamalékara, a firet cousin of 
Nilakantha, in his Nirnayasindhu quotes this {very passage in the same way as from the 
Bhiagavata and holds the same opinion, Thisis probably due to the fact that both were: 
taught together and learnt this from the same teacher. 

8. The principle is that each of s’ruti, smrii and dGcüra is tobe set aside if in. 
conflict with the preceding. Vide Mit, on Y&j I. 7. 

- 4. The last section of the author's Samayamayükha deals at length with the topic of 
thinga forbidden in the Kaliage. In Damodardas v. Uitamram 17 Bom. 271 it waa held 
that tho eldest brother was entitled to take the’ family idol and keep it with the property - 
appertaining thereto. i 

' B. According to tha Mit. and the Vir, this text applies to self-acquired property, 
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may reserve two shares for himself’. In the Parijata’ it is said " the word 

' eka ' (in S’ahkha-Likhita ) denotes ‘the best’, as Amara says that the word 
eka is employed in the sense of ‘ the foremost ', ‘ another ' and ‘ only * and 
therefore the meaning ( of kaa dak, in Sa Akha-Likhita) is ‘if he has a son 


possessed of good qualities." 

Brhaspati ( p. 370 v. 3 ) declares that, as Pee wealth acquired by 
the grandfather, ( the father ) is entitled only to an equal share even with 
an only son :* 

In wealth acquired by the grandfather, whether moveable or immove. 

able, father and son are declared to be takers of an equal share. 
Yajflavalkya ( IT. 191 ) says: 

In land &c. ( translated above p. 78 P 
Katyüyana says: 

When the fathers and the brothers take in equal shares all the wealth 

whatever ( that the family owns ) that is said to be a righteous partition. 
*As for the text of Yajfavalkya ( II. 116) 

A partition made by the father among (sons ) separated by giving 

them greater or smaller shares, if according to dharmas Astra, is valid. 

Madana, Vijfi&nes vara and others say that it means that if ( the parli- 
tion ) made by the father be according to dharma ( i. e. dharmas'&stra ) it 
cannot be set aside. As to the text of Narada (p. 192 v. 15 ) 

' To those that were separated by the father himself with equal, lesser 

“or. greater ( shares of ) wealth, that ( partition ) alone is lawful since the 
: father is the lord of all 
That text relates to another ( i. e a former) yuga, 
_ In the case of the allotment of equal shares to himself ( i. e. to the 
father ) and his sons Yájftavalkya (II. 115) declares a share for the wife also: 
Tf he makes the shares ( of himself and his sons ) equal, his wives to 
whom no stridhana was given by their husband ( i.e. by himself ) or 
their father-in-law should be made partakers of an equal share. 


1. There aro several works called Parijata. The Vivadaratnakara ( p.400) quotes 
this very view from Parijata.  'Pherofore the work must be earlier than 1800 A.D. It 
appears from the Vir. (p. 566) that it is the Vyavaharap&rijita that is referred’ to by 
Nilakantha. For the various interpretations of this sūtra vide notes to V. M. pp. 148--144, 

9. This versə of Brhaspati is quoted in Jugmohandus v. Sir Mangaldas 10 Bom. 
598 at p. 547 and ib was said that there was no distinction between moveable and 
immoveable property as regards the son's right to demand partition. 

8. This vers» literally means ‘a partition if made by tho father giving smaller or 
greater shares ( to his sons) is valid’. Th» Mit. interprets it by introducing certain words, 
which the Mayakha also introduces. The Diyabhiga takes the literal meaning and allows 
the iither to make an unequal distribution of his solf-ac quired or ancəstral property. 
Dhiravj3, aox ling £o tha Mit., moans 'allowal by ths & “Gstras' and rvefora only to tha 
deduction allowed by Manu to the eldest, 

* P, 99 ( text ), 
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But if ( stridhana ) has been given, one half ( of a share ) should be 
given ( to the wife or wives ), since there isa text ( Yàjfüiavalkya II. 148 ) 
‘but if ( stridhana ) has been given, one should allot half’ t, Ardham means 
“as much as would, together with the stridhana already given, be equal to 
the share of a son’, Bub no share ( should be allotted ) to that ( wife ) 
whose ( stridhana ) wealth is already in excess of the share ( that might 
justly be hers )- 

The same author ( Yajfiavalkya II. 116 ) speaks of the absence of a 
desire to take a share of the heritage on the part of a son who is able to 


earn and who does not covet ( a share ): 
The” separation of one who is able (to earn wealth ) and who does not 


desire (a share in ancestral wealth) should be effected by giving a trifle. 
In the Mitākgarā it is said that the giving of a trifle is ( prescribed ) for 
the purpose of preventing his sons from claiming ( later on ) a share in the 


heritage.” 
In another smrti ( Yaj. II. 117 ) the allotment of equal shares ata 


partition after the death of the father is declared : 8 
The sons ( i. e. the brothers ) should, after the death of the dents 
divide Squally the paternal wealth and the debts. 
Hürita says ' when the father is dead, the partition of “rikiha ( paternal 
wealth ) is equal.’ 
Yajfiavalicya, ( II. 123 ) says :* 
When the sons divide after the death of the father, the mother also 
should receive an equal share. 


1 This is said with reference to the giving of Gdhivedanika stridhana to a wife when 
she is superseded by the husband's marrying another woman. Ardha means & portion 
not an exact half. In Jairam v. Nathu 81 Bom. 64 | itwas held ina suit by a Hindu 
against his father and brothers that ths step-mother was entitled toa share equal to that. 
of a aon but that from her share must be deducted the value of the stridhana received by: 
her from her ‘father-in-law or husband). Vide also Hosbunna v. Devanna 48 Bom. 468 
and Hushensab v. Basappa 34 Bom. L. R. 1325 where, after referring to the Mayitikha» 
it is said that the mother is entitled toa sharo on a partition during the father's life-time 
as well ag after his death. 

2. Vide Fakirappa v. Yellappa 22 Bom. 101 (where after a ‘grandson separated 
from his grandfather and uncles the grandfather died leaving seli-acquired: property, it was 
hold that the sons who remained 'joint with the deceased were entitled to the whole of 
the self-acquired property and that the:ssparated grandson could take nothing.) $ 

8. "This remark and the vers3 of Yàj (II. 117 ) and the toxt of Hartta are referred 
to in Patil Hari v. Hakamchand I. L. R, 10 Bom. 363 at p. 366. 

4. Thasa words (of Yaj. ( II. 123 ) are quoteds in Beti Kunwar v. Janki Kunwar 88 
All, 118 at p. 121 and itis said‘ this in our opinion implies an actual division of the 
family proparty i.e. a complete partition under which there isa division. of interests ag well ` 
as separate possession. We do not think that a mere severance of interest confers on the. 
mothor a rigat to a shura equal to that ofeach of ths sons’, Vide 50 All, 532 ‘at p. 584 for 
criticism of Colebrooke's translation of this! verse. ! 
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Vigna ( Dh. S. 18.:34 ) says‘ mothers are entitled to shares in accordance 
with the shares taken by their sons '. In another amrii ( it is said ): 

"Tho mother who has no ( stridhana ) wealth ( of her omn) should 
take on & partition: a share along with the sons. 

The meaning is that a mother who is possessed of { stridhana ) wealth 
should receive only so much as will i bring up her wealth ( stridhana ) to -ar 
equality with the':son’s ‘share’; while (a' mother ) whose ( stridhana ) 
wealth exceeds the share. ( of a son will not be entitled to a share. 

Vyasa, speaks of a share (being given) to the Pepe and the orm: 
grandemother : : 

The sonless wives of the father are declared equal chars: and 80 o idis 
the. Hatha grandmothers ; ‘all of them are. declared to be equal to nis 
mother.” - sl 

By-the word sarvah (all), the co-wiyes of the paternal grandmother also 
are included. BET 

Yajnavalkya (1I. 12) ) describes the mode: of partition among the sons 
of several brothers : r 

' Among persons ( claiming ) vada different fathers, the assignment of 
shares is according to the fathers. : , 

The meaning is that, where ( for example) one ( father ) has a 
single son, another has bwo and a third has three, the division ( among these 
six cousins ) takes place by ( reference to ) the fathers only and not by 


1. This remark is referred to in Savitribat v. Laxmibai I. L. R. 2 Bom, 578 
( F. B.) at p. 584 ( where it is said that a woman's sirtdhana is to be taken into account 
n awarding majntenance to her ). 3 A 

2. This text of Vyasa and the two vers2s of Yàj. quoted above (1I. 115 and 198)' 
were elaborately discussed in the reoont Bombay: case, + Jamnabai v. Vasudev 88 Bom. 
L. R. 48 ( 2 54 Bom. 417), whore following Sheo Narain v. Janki Prasad 34 All,: 
505 (F. B.) abp. 509 it was held that in a partition botween a Hindu father ( governed. 
by the Mitaksara) and his son, the grandmother (i. e, the fathor's mother) is not 
entitled to.a share and that tho text of Vyasa might entitle the grandmother or step.. 
grand-mother to a share when there was a partition betwoen hor grandsons (as was held. 
in Vithal Ramkrishna v. Prahlad Ramkrishna I. L.R. 39 Bom. 873 at p. 881 = 17, 
Bom. L. R. 861 and in Kanhailal v. Gaura 47 All, 197 ) or between collaterals o 
different degrees asin Babuna Kunwar v. Jagat Narain 50 All. 582 ( where the grand. 
mother was given a share when the partition was between her son and a grandson by 
another son) orin Sriram v. Haricharan 9 Patna 388. In Krishna Lal Jha v. 
Nandeshwar Jha 4 Patna L. J. p.39 the Court relying on the interpretation of Vyh&sa's 
text given in the V. R. and V. C. dissented from 84 All. 505 (F.B.). Vide also 8 Cal.. 
649. and 91 Cal. 1065 for an interpretation of Vyasa's text whioh differs from the recent, 
Bombay raling Vid22 Bom. 491 ab p. 521 ani 573 (F. B. ) at p. 582 and 17 Pom; 
971 at pp. 236--287 for quotation of Vyasa as to th» share of ths’ mother. 
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*( reference to ) the number of the sharers. Katya@yana says: 


If an undivided younger brother dies, ho ( the elder) should make the 
‘the son of the former a partaker of the riktha ( ancestral wealth), when 
he has not obtained livelihood ( share of the heritage ) from his paternal 

' grandfather. But he should obtain from his paternal uncle or from the 
paternal uncle's son the share of his father (i.e the share that would 
have been his deceased father’s if alive ). That very share ( i. e. a similar 
or equal share) would be according to law the share of all the brothers. 
Or even his son would receive a share; beyond that? (i i.e. the greate 
grand-son ) there is cessation ( of the right to share in ancestral wealth ). 


. Tbe word anujaæ ( younger brother ) is illustrative and includes even 
the elder brother.  Paraíah ( beyond ) mears' ( beyond ) the great-grand« 
son.’ The son and the like of the great-grandson do not obtain the wealth 
( of the great-great-grand-father ) when the father, the grand-father and the 
great-grand father die (first ) and then the great-great-grand-father dies and 
the latter's sons and the like are alive’ if no son, nor grandson, nor great: 
grandson whatever exist, even he (the great-gredt=grandson ) docs take 
(the inheritance ); this is the meaning. This (text of Katy&yana) does 
nob refer to the undivided êbharseneri ) but to those that are reunited, 
since Devala says: E 


1. That is the division is ger stirpes and not per capita. 1n Manjanath Ve 
Narayana 5 Mad. 302 ab p.364 itis said that the rule about division per stirpes ia laid 
down with referenee to oases in which all the coparceners desire partition at the same time 
and ‘that it ought not to be applied indiscriminately to oases of partial partition. In 
Nagesh v, Qururao 17 Bom. 803 Telang J. says that succession per stirpes is & special 
tule in .partition based on a special text and that inheritance among remoter Gotraja 
sápihdas goes per tupita and not per slirpes. Vide Narasappa v. Bharmuppa 46 Bom. 
296 ( where first cousins were held ontitled to tako per capita and not per stirpes) and 
Kaliava v, Vithabai 32 Bom, L., R. 995 ( where it was held that widows of gotraje 
sapindas inherit per capita and not per stirpos ). 

2. This means “the son:of the grandson of the man whose wealth is to be divided '. 
The idéa'is that the son of the great-grandson is not ontitled to a sharo on partition when 
the propositus dies lenving & son, grandson or great-grandson. Vide notes to V. M. 
pp. 1474148 and Kaiy&yana vv. 855-856, These verses are lucidly explained in Moro v. Ganesh 
10 Bom. H. C. R. 444 (at pp. 461, 466-07) and are quoted in Debi Prasad v. Thakur 
‘Diaul 1 AIL 105 ( F. B. ) at p. 111, 

8. Why Nilakantha takes this. passage in this sense it is difficult to süy. — KEty&- 
yana starts with the words ' when a younger brother dies undivided’ and there is nothing 
to show that the topic has changed to that of reunion. Probably Nilakantha thus consirues in 
‘order to harmonise his “meaning of Devala’s verse with Kātyāyana's. Devala uses the 
words ‘again’ and ‘up tothe fourth’, which correspond with ‘beyond that there is cessa- 
tion’, Nrldkantha’s interpretation of Devalais forced and irrelevant, Vide notes to V, M. 
P. 148. This is a forced construction of the word avibhahkta-vibhakt@ndim, It should be taken 
asa dvandva meaning ' of those who arc undivided and those who are divided’ and not ag a 
'"kartnadh&raya as Nilakantha seems to have done, 

* P, 101 ( text ), 
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Among members of the same family who being once undivided became 

. divided and then began to live together ( i. o. reunited ) there may bo 
partition again up to the fourth in descent (including the propositus); this 
is the established rule, 

If a debt, a document, a house, a field be the property of a person's 
‘grandfather, he, though he may have gone abroad for a long time, is 
entitled to a share in it when he returns. If a person leaves the country 
common to his family (and himself ) and resorts to another country, there 
is no doubt that a share must be given to his descendant when he returns 
( Brhaspati p. 373 vv. 28-24 ). 

* Avibhaktavibhaktdnam ( in Devala ) means ‘ the great-great-grand- 
father and his sons who are reunited! This ( text of Devala ) refers to 
those who live in the same country. A fifth in descent and the like also do 
take (a share in the heritage ) when they live in another country, since the 
smrti of Brhaspati ( p. 873 v. 25 ) when treating of residence in a foreign 
country says: i 

Even he who is third, or fifth or seventh ( from the propositus ) may 
receive his share descending hereditarily on his birth and family name 
being ascertained. 

Brhaspati ( p. 372 v.15 ) speaks of a partition according to mothers in 
some Cases : 

If there be many ( sons ) sprung from the same ( fathe»), who are 
equal in caste and number, they may make on account of their being born 
of rival mothers a legal partition according to the mothers." 

Vvasa says: 

If there be sons who are sprung from one ( father ), who are equal in 
caste and number, but have different mothers, a division according to 
mothers is commended. 

Brhaspati ( p. 372 v. 16 ) cites an example opposite of this : 

Among (sons) who are of the same varna (class) but differ in 
number ( i. e. a different number of sons is born to each wife ), a division 
aecording to the males ( entitled to share ) is commended. 


Yajfavalkya (II. 125) speaks of partition among sons of ( mothers of ) 
different castes: ' 


The sons of a brahmana get respectively four shares, three, two and 
one; Ghose born of a ksatriya get three, two and one; while those 


1. This explanation should really have como before tho verses * If a debt &c '. 

"2, When tho sons aro of the same caste and equal in number, though born of differant 
mothers, no difference will result as to the share of each son whether there bo a division 
‘with ‘reference to the mothers or without. But the text speaks of division through 
mothers hero simply to give prominence to them, 

* P, 102 ( test) 
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born of a Vais'ya two shares and one respectively.) 

*Brahmandimajdh means ' born (to a brahmana) of (wives of the) 
brabmana, ksatriya, vais ye and sadra castes’; kgairajüh means ' born (to a 
ksatriya) of wives of the ksatriya, vais ya and stidra castes’; and vidjah meane 
' born of wives of the vais ya and sdra castes.’ 

Brhaspati ( p. 374 v. 80) says: 

Land obtained by the acceptance (ofa gift) should not be given to 
the son of a wife of the kgatriya or other (inferior) caste. Even if their 
father give it to them, the son of the wife of the brahmana caste should 
resume it on the death ( of the brabmana father ). 

Devala says: 

A son begotten on a wife of the sudra caste by a person of the ( three) 
regenerate castes is nol entitled to a share of land; but one born on a wife 
of the same caste (as | that of the father) would del all (including land); 
this is the settled law.” 

Bhiimeh means ‘ (of land) though acquired even by purchase and the 
other modes’; but of chattels he (son begotten on a s Gdra wife by a man of 
the regenerate classes) does geb a share. The son, however, born of a s'fidra 
woman not married (to the putative father) does not obtain a share even of 
chattels. And likewise Manu (9:155) says: 

The son of a brahmana, kgatriya and vais ya from a s'Wdra woman is not 
entitled to (a share of) the heritage: whatever wealth his father may 
give him, so much alone belongs to him. 

Brhaspati? (p. 374 v. 81) lays down a special rule after the death of the father; 

An obedient and meritorious son born from a woman of the sfdra caste 
to a man who has no other child should get maintenance; the sapindas (of 
the deceased ) should got the rest in equal shares. 


1. According to Manu III, 18 a br&hminw could! mury a woman of his own caste 
or of any one of the other and lower three varpas and so on with the ksatriya and the rest: 
In Ruhi v. Govind 1 Bom. 97 atp. 112 this toxé of Yaj. and the explanation of the 
Mayükha ara raferred to and it is said that tha marriage by the higher castes of girls of 
lowar castes is a luxury forbidden to the twico-born classos since the Kaliyuga commenced 
and that ‘this is one of many instances in which comparatively modern writers on 
Hindu Law disoussed, with as much zest asifit were living law, doctrines which in the 
lapse of time had become obsolete'. But in Bai Gulab v. Jivanlal 46 Bom. 871 
this passag» of the Maytikha ( at p. 881 ) is relied upon as one reason for holding pratiloma 
marriages valid in modern times. In Natha v. Chotulal 32 Bom. L. R. 1848 the 
marriage of a bribmana with a s'üdra female was held to ba valid and the son born of such an 
union was declared entitled to inherit 15 th of the ostate of his father as well as his uncle, 
Vide notes to Katyayana vv. 863--864 for a brief criticism of this last case, 

2. In Rahi v. Govind I. L. R. 1 Bom. 97 it said at pp. 106 and 112 that Deyala's 
text refers to südra women who aro married to men of higher castes. 

8. This text of Brhaspati and the following ono of Gautama are referred toin 7 Mad. 
407 at p. 412 and in a akah v. Nitai 48'Cal. 048 (F. B.) at p.086 (also 
translated ). | 
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Gautama (28-37) says‘ even the son of a S'üdra woman born io... man 

who has no other child gets, if obedient, provision for his maintenance,’ 

Verttimulam means ‘source of livelihood’, The same author (Gautama 

‘Dh. S. 28°43) says ‘sons born in the reverse order (i.e. born of a woman 
of higher caste from a man of lower castes) are treated like the son begotten 

on a &'Édra woman (by a member of the three higher castes)’ Pratilomah 

are persons born of women who are of higher castes as compared with the 

caste of the begetter. 


Yájfiavalkya! (1L133—134) states a special rule as regards one who is 
begotten by a s'dra on a woman (of the same caste) not married to him: 


1. These verses of Yaj. have been the subject of numerous decisions in all the 
Indian High Courts. In Kahiv. Govind 1 Bom. 97 these verses are translated ( at p. 102 ) 
and it is said that tho d&siputra is entitled to half tho share of a legitimate son, that if there 
be no legitimate son or legitimate daughter or son of such daughter the düsiputra takes the 
whole estate and that if there bea legitimate daughter or such daughter's son tho illc- 
gitimateson would take only half the share of a legitimate son and such daughter or daughter's 
son would take the residue. Yaj. does not mention the widow and the court thought in 1 Bom. 
97 that she was excluded (being only entitled to maintenance) when in competition with the 
dasiputra along with the legitimate daughter or her son. In Sadu v. Baiza 4 Bom. 87 
( F.B.) it was decided that a legitimate son and an illegitimate son of a s'udra could form 
a coparcenery and that if the legitimate son died, then the illegitimate son would succeed 
to the whole ofthe coparcenery property, even though tho widow ‘and daughter of tho 
s'üdra father were living. In Raja Jogendra Bhupati v. Nityanund L. R. 17 I. A. p. 128 
the decision in 4 Bom. 87 that the legitimate son and illegitimate son of a s'üdra can 
form a coparcencry and that the latter would by survivorship take tho whole property was 
approved as to an impartiblo raj. Vide also Vellaiyappa v. Natarajan 88 Bom. L. R. 
1526 (P. C.). There was an obiter dictum in 4 Bom. at p.52 that if a s'üdra died leaving 
only a widow, daughter and dastputra, the latter would take l the daughter 2 and the 
widow would be entitled to maintenance only, and that this "was one of the arbitrary 
arrangements which are not uncommon in Hindu Law ( p. 56 ). Butin Shesgiri v. Giriava 
14 Bom. 282 and Ambabai v. Govind 23 Bom. 257 at p. 265 this remark about the 
exclusion of the widow of a s'üdra when an illegitimate son exists is doubted, In Meenakshi 
Anni v. Appakuéti 33 Mad. 226 it is said ‘that the illegitimate son of a separated 
childless &'üdra would succeed as co-heir with tho latter's widow, daughter or daughter's 
son. In L.R.50 I. A. p. 32( = 46 Mad. 167 = 25 Bom. L. R. 577) it was held that, 
where a &'üdra dicd leaving his widow and an illegitimate Son, cach took one-half of the 
estate, Another important matteris the meaning of the word dasi, The Bombay decisions 
have held that dasi is not to be taken in the strict literal sense (a female slave ), but 
means a woman kept as a concubine, the connection being continuous and lawful, It 
must bo shown that the connection between the s’tidra man and the woman was not incestuous 
or adulterous in order that the illegitimate son might inherit Vide Rahi v. Govind 
1 Bom. 97 atp.110, Sadu v. Baiza 4 Bom. 87 (F.B.) atp. 44, Vithabai v. Pandu 
28 Bom. L. R. 595 ( where the son of a married woman from a s'adra was held not to be 
a. dasiputra capable of inheriting even though the husband of the woman connivel at the 
connection). Vide 89 Mad. 186 (F.B.) for an elaborate examination of this question 
particularly at pp. 152-159. ln that case the son of a woman who was at one time a 
dancing woman and followed the profession of a prostitute and who subsequently became & 
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*Even a son begotten by a s'üdra on a disi (a concubine ) may par- 
take of a share at the choice (of his father). But, when the father is 
‘dead, the brothers should make him the recipient of a half share. 
` Kamah means ‘the desire (or choice) of the father.’ . On account of 
the word said. ena (by a sadra) it follows that one who is begotten on a 
dasi by (a member of) the regenerate classes is not entitled to a share even 
at the father’s choice, nor toa half share after the father’s death nor to the 
whole in the absence of (legitimate) son and the like. This is according to the 
Madanaratna and others. 


Gautama (Dh. S. 28. 27 ) states & special rule about a son born attor 
a partition has taken place ' the son born after partition takes only his father’s 


concubine in the exclusive keeping of a s'ūdra was held entitled to get his proper share 
in joint family property. It was observed in that case at p. 151 that the limitation as to 
the woman being in the exclusive and continuous keeping of the man was not to be found 
in the texts but was imposed by tho courts, just as the further restriction that the connec- 
tion must not have been incestuous or adultorous was imposed on general grounds of 
morality. The latest case is Tukaram v. Dinkar 33 Bom. L. R. 289, where it was held that even 
though tho concubine be a widow or even if the connection in its inception be adulterous it 
did not matter, provided the illegitimate son was born at atime when the connection 
had ceased to be adulterous. It is not necessary in order to entitle a dastputra to inherit to 
a s'adra that a marriage could have taken place between the putativo father and the mother 
according to the custom of the mothor’s caste ( vide 9 Mad. 186 F. B. ). The illegitimate ton 
of a Hindu by a Mahomedan mistress was not held entitled to succeed to the property of the 
deceased ( vide Sitaram v. Ganpat 25:Bom. L. R. 429 following 27 Mad. 18). In Calcutta 
tho earlier casas ( 1 Cal. 1, 19 Cal. 91, 28 Cal. 194 ) held that dist meant a female slave and as 
slavery was abolished in British India there could bo no dasiputra properly so called: and 
that that word cannot mean the son of a kept woman or a continuous concubine, But a 
Full Bench decision in Rajaninath Das v, Nitai Chandra 48 Cal. 648 ( F. B.) holds that the 
Bombay viow of tho meaning of dasiputra is the correct one and has overruled the earlier Cal- 
cutta cases, It has been held that a ddsiputra does not succced collatcrally in his putative 
father's family ( vide 25 Mad, 429, 44 Bom. 185 ) nor do the descendants of tho father succeed. 
collaterally to the dasiputra (46 Bom. 424). In Bhikya v. Vedu 82 Bom. 562 it was held that 
düsiputra does dot include tho illegitimate daughter of a s'üdra ( vido also 50 Mad. 840 at 
pp. 845 and 350). ‘hero is divergence of opinion as to what is meant by ‘recipient of half a 
share’, In Chellammal v. Ranganathan 34 Mad. 277 it was held that the half share is half 
of what tho logitimate son actually takes and that where there were 4 illegitimate sons and 


8 legitimate sons, each of the former took To and each of the lator 2. ths. In Gangabai v. 


Bandu 40 Bom. 869 it was held following 34 Mad. 277 that where a s'üdra died leaving a legis 


timate daughter and an illegitimato son, the former took 2 and the latter t of the whole 


estate. Butin Kamulammal v Viswanathaswami 50 I. A. p. 82 ( = 46 Mad. 167 = 25 Bom, 
Y. R. 577 ) tho Privy Council hold that the Bombay view in 40 Bom. 869 was not based on 
texts and commentaries, but on caso law and that if a s’iidra died leaving a widow and an 
illegitimate son each would tako a half of the estato, as the illegitimate son is to take half of 
what he whould have taken if ho were a legitimate:son. Vide 48 Mad, 1 at p. 226 for the 
same proposition. 
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(share ) *. Brhaspati! ( pp: 372--373 vv. 19--20 ) also says :—~ 


Whatever a father, who has separated from hissons, himself acquires, all 
that belongs to the son born after partition; those born before ( partition ) 
are declared to have no right (to it) As with wealth, so with regard to 
debts, gifts, pledges and sales they (i.e. father and separated son) are inde- 
pendent of each other excepting impurity (on death etc.) and the offering 
of libations of water ( to the dead ). 


But if? there be only debts (and no property left by the separated 
father), he ( i. e. the son born after partition) should not at all pay (his 
father's ) debts, unless he secures a share (of property) from those (his brothers) 
who separated before (his birth ), since it will be stated (later on) ‘ one 
who receives rtktha ( ancestral wealth ) should be made to pay the debt’ 
(-Yaj. II. 51). If (the father) be re-united (after partition ) with some one 
(out of the sons separated from him ), then (the son born after partition ) 
divides ( his father's wealth ) with him (the son re-united), since Manu 
(9. 216) says :— 


The son” born after partition is entitled only to the property of his 
father or he should divide it with those who might have become re-united 
with him ( the father ). 


*Yajfiavalkya ( II. 122) makes special provision for the case, where the 
mother, a stepemother or a brother's wife was pregnant ab the time of parti- 
tion after the father’s death but the fact was not evident (at the time of 
partition ) and a son was born afterwards : 

After* the sons have separated, if a son be born (to the deceased father) 

from a wife of the same class, he is entitled to a ( fresh ) partition ( with 
the already separated sons ). 


And the partition is to be so made by all the brothers and the rest 
contributing a little out of their respective shares that the share ( of the after- 
born son ) will be equal to that of cach of them Visnu (Dh. S. 17. 3 ) says 


1, The first verse of Brhaspati is quoted in Nawal Singh v, Bhagwan Singh 4 AIL 
427 at p. 429. 

2. Mandlik's translation ( p. 47 ) ‘ the previously separated son is not at all bound 
to pay debts without receiving a share of the heritage’ is entirely wrong. 

9. This verse is quoted in 4 All, 427 at p. 429. 

4, he Mayükhn applies this verse toa case where the father having diced and the 
mother's or step-mothor's pregnancy being not known, the sons separate and then a son is 
born. The Mit. applies it to a partition during father’s life-time when tho mother's 
pregnancy was not known and then the father died and a posthumous son was 
born, The Mayükha follows tho Smrticandrika and the Vividaratnaikara, If the son 
were born from a wife of another class, he would take his proper share from wealth 
left by the father. In Ganpat v. Gopalrao 28 Bom. 686 at p. 643 it is said ‘ tho somewhat 
vague texts of Visnu and Yajiiavalkys which direct separated brothers to give a share to an 
after-born son apply to sons who have no provision made for them and have further been 
explained by commentators as applicable only to the caso of posthumoys song. ' 
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' those who separated from their father should give a share to the son born 
after partition’. And this rule of Vignu must be understood to be appli- 
cable to the shares after taking into consideration the outgoings (the expen- 
diture ) and incomings ( the accretions or profits’). In case of existence of 
these ( expenditure and accretions ) the same auther / Yaj. II. 192 ) says :— 


The allotment of a share to him (to the after-born son) should be 
made out of ( the estate ) existing us correctly found after allowing for ins 
come ( accretions ) and expenditure. 


Drs'yàt ( from the visible wealth )means' out of the property that exists’. 


Wasistha (Dh S. 17. 40--41 ) speaks of a special matter at the time of 
partition among brothers ' Now (begins) the partition of heritage among the 
brothers. ( They should wait) until those women ( patently pregnant wives 
of their brothers ) who have no issue are delivered of sons’. The words 
' waiting should be observed’ are to be understood ( after the sūtra of 
Vasistha ). 


Brhaspati (p. 373 v 21) lays down a special rule about partition after 
the father’s death. 


If there be younger brothers whose purificatory ceremonies have not 
( all) been performed, their purificatory ceremonies must be performed by 
tho elder brother himself out of the common paternal wealth. 


The form yavtyasah’ (younger) wherein num (i. e. m after the 
penultimate vowel ) and the long 8 are absent is irregular after the manner 
of Vedic usage. The mention of the word bhrdtr in ( Brhaspati’s text) is 
illustrative and includes sisters. And the same author? says: 


#And those daughters ( of the deceased father) whose ( marriage ) cere- 
monies heve not been ( already ) performed should have their ( marriage) 


1, That is, proper expenditure made from their shares by each of the brothers is to 
be deducted, The translation of Mandlik (p.48) ‘this has reference to shares neither 
increased nor diminished by profit or loss’ is wrong, particularly as ho reads ‘rekasekasahitesu’ 
and not -—'rahitosu', Visnu made no referencs to tho doduotion of expenditure 
and the addition of profits, Therefore tho Mayiikhe had to say ‘ this rule must be under- 
stood’ &c, whilo Yaj. is explicit about them and so the Mayukha says ‘teisatve tu  &o. 
In Chengama v. Munisami 20 Mad. 75 at p. 77 Yaj. II. 122 is quoted and it was 
held that, whore the father divided joint family property among his sons and left no share 
for himself and a son was subsequently born to him, that son could sue for partition of 
his share in the property divided together with its accretions. 

2. Fhe regular form is yavty@tsah according to Panini VI. 4.19 and VIL 1. 70- 
Generally sixteen samsk@ras are enumerated. According to Y&j I, 19 they were 
intended for purification. For males upanayana and marriage and for females marriage 
ere the most important, 

8, But Apar&rka, Vir, and others attribute this vevse to Vyasa, 
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ceremonies performed by their elder brothers according to the prescribed 
. rites out of the paternal wealth itself. 


. Yüjfnvalkya ( 2: 124) states a special rule as regards the T—À 
( marriages ) of sisters :— 


( The brothers) whose purifieatory ceremonies have not been performed 
should have their ceremonies performed by those brothers whose 
ceremonies have been already performed and the sisters also ( should haye 
their marriages performed ) by allotting to them a fourth share out of the 
shares of the brothers. 


The sense is that sisters should have their marriages performed by 


giving to each of them a fourth part of such share as would belong to a 
son of the class to which the sister belongs. 


1. What ceremonies are obligatory and included in the word ‘ sarbskara’ is a matter 
on which there was a sharp difference of opinion between Bombay and: Madras. In Govind- 
rasulu v. Devara Bhotla 97 Mad. 206 it was held that the absolutely necessary ceremonies in 
the case of males end with wpanayane, that marriage is not an absolutely necessary cere- 
mony in the case of males and that a sale of joint property for raising mony for the marriage 
of & male coparcencr was not a logal necessity. But this was dissented from in Sundrabai 
v. Shivnarayan 82 Bom. p. 81, where it was held after quoting ( at p. 80) the verse of Br. ‘ if 
there be younger brothers &c.' that the word 'sarmskara' ordinarily includes marriage, 
Kamesvara Sastri v. Veeracharlu 84 Mad. 422 followed 82 Bom. 81 and G, Gopalkrishnan 
v. S. Venkatanarasa 37 Mad, 278 ( F. B.) overruled 27 Mad. 206. In Jairam v. Hari 81 
Bom. 54 (where a suit was brought by a Hindu against his father and brother for partition) it 
was held that the brothers are entitled to have sct apart from the family property a sum suffi- 
cient to defray the expenscs of their prospective thread, betrothal and marriago oxpenses cal- 
culated according to the extent of the family property, but that brothers’ children aro not 80 
entitled. Vide also Shrinivasa v. Thiru-vengada 88 Mad. 556, Gopalam v. Venkataraghavulu 
40 Mad. 632 ( where it was held that provision should be made for the marriage exponses of 
unmarried members at a partition, but only for those who are of the same degrco of relation- 
ship as those who have been married at the family expense). But in Narayan Annavi v. 
Ramlinga 39 Mad. 587 it was held that an unmarried coparcencr is not entitled to have an 
anticipatory provision for the expenses of his future marriage at a partition and when the 
same case went to the Privy Council (in 45 Mad. 489 P. C.=49 I, A, 168) tho samo principle 
was affirmed. 5 Lahoro 375 follows 45 Mad, 489 and 53 Mad. 84 distinguishes it. In 29 
Bom. L. R, 1412 it was held that the carlicr Bombay cases (such as 31 Bom. 54) must be 
regarded as overruled by 45 Mad. 489 ( P. C. ) and in 30 Bom. L. R. 457 the court held itself 
bound tohold on account of the P. C. decision that ata partition itis not permissiblo to provide 
for the marriage exponses of unmarried members, It is submitted with tho greatest respect 
that the attention of their Lordships of the Privy Council was not invited to the express 
toxts of Brhaspati and Yaj. (II. 124) cited in the Mayakha and that at some future day 
their Lordships would reconsider the whole law if tho matter comes before them again. 
There is no doubt as regards the liability of the brothers to provide for the marriage oxpenses 
of their unmazricd sisters when they come to a partition : Chedalavads Subbayya v Chedala- 
vada Ananda Ramayya 58 Mad. 81 ( = 57 M. L. J. 826 F. B. ) whero it was held that in 8 
partition between a Hindu father and his sons, the sons are liable for the future marriage ex- 
penses of their unmarried sisters in proportion to their shares of tho property divided. In 
Bhagavati Shukut v Ram Jatan 45 All 297 at p. 299 ‘ tho quarter share’ for the sister is ex- 
plained as meaning “as much as will suffice for her marriago ', 
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*... Yajfiavalkya ( II. 198--:32 ) sets out a scheme of Sons, principal and 
„Secondary, as it is of use in settling the taking of the heritage : 


^^ The qurasa is one who is begotten on the lawfully wedded wife; equal 
to him is the pulrtkdpuira'; the kgetraje ( the son of the wife ) is one 
who is begotten on a person's wie by an agnatic kinsman or by æ non- 
agnate; that is declared a gtdhaja ( secretly born ) son who is 
secretly born in one's house; kdnina is one born of a maiden and is 
considered the son of the maternal grandfather; paunarbhava ( son of 
a punirbht ) is said to be one who is begotten on ( a married woman ) 
whether the marriage had been consummated or not; that is datlaka ( a 
Son adopted ) whom his mother or father gives ( away in  &dop 
tion ): a krêta (bought) is one who is sold by them (i. e, by the parents); 
a krima is one who is made (ason) by the man himself; the 
svayam-datts is one who gives himself away ( in adoption), a 8aho- 
dhaja ) is one who was in the womb ( when his mother was married J; 
he is an apaviddha son who, having been abandoned (by his parents ), 
is received ( in adoption by another ).? 


The @urasa son begotten on a lawfully wedded wife of the same caste 
( as the husband's ) is the principal ( or primary ) son. The putrikaputra 
is of two kinds, the first of which Vasigtha ( 17.17 ) describes: 


I shall give to you (in marriage ) this maiden decked with ornaments 
who has no brother; the son who may be born of her will be my son. 


1, We saw above ( p. 96) that if a brahmana has wives of different castes, tho sons 
of the wife of the brahmana caste arc entitled to four shares, those of the wife of tho ksatriya 
caste to three and so on, This rule says that the daughter of a brahmana from a brahmani 
wife would be entitled to one-fourth of what her brother born of a brühma7 wife would get 
on a partition, tho daughter of a brahmana from a ksatriya wife would be entitled to one 
fourth of what her brothor born of a, ksatriya wife would get. Another matter of con- 
troversy is as to the exact meaning of ‘a fourth share’, The Mit. relying on Manu 9.118 
and Yaj. II, 121 remarks that a fourth share as above described was to ‘be given to the 
unmarried sister. Fhe same was the view of Asah&ya and Medhatithi. But Bhiüruci, 
the D&yabhiga, the Smrticandrika, Vivadratnakara, Hal&yudha and others held that 
the sister was only entitled to a provision for marriage and not to an exact one fourth. Vide 
notes to V. M. pp. 157--158. It has boen held that the custom of appointing a daughter is 
now obsoleto, Vide L. R. 9. I. A. 163, 81 Mad, 810, 1 Patna I. J. 581. 4 

9. It is to be noted that in the verse following these Yaj. lays down that each of the 
succeeding sons out of those enumerated took in the absenco of the preceding one and that 
this rule applied only when all these were ascertained to be of the same class ( varpa ) 
as their reputed father.  Putriküputra means either the son of tho appointed daughter 
or the appointed daughter herself asa sen. Vide notes to V. M, p. 159 as to putriké, 
The ksotraja was duc to the practico of niyoga. Vide Gautama Dh. S, 18. 4-8 and 
Manu 9, 59—60 for miyoyu. Modern Hindu law recognises only two kinds of sons 
out of the above, viz. aurasa and dattaka | ( except in Mithila, where the Artrima also 


is recognised ), 
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The same author ( Vasistha Dh. S. 17.15 ) speaks of the last ( second) 
variety ' the putrik& ( appointed daughter ) hereeli is the third ton ' (tke 
other two being aurasa and kseiraja ) In this (latter) case the 
father's obsequies and the like arc to be performed by the daughter herself, 
Kgeiraja is one who is begotten at the order ( appointment ) of the elders 
on the wife of a sonless brother and the like by a sagotra ( one belonging to 
the same gotra, agnate ) such as a husband's brother and the like. Paun- 
arbhava is one who is begotten on aksaté (i. s. a woman who had no 
sexual intercourse with the first husband ) or on a ksatā (i.e.a woman 
who had sexual intercourse with the first husband ) by a second husband. 
The secondary sons other than the dattaka are prohibited in the Kali age, 
since among the matters prohibited in it (in Kaliyuga ) we read ‘ the 
acceptance as sons of those that are other than the datiaka and the 
aurasa.” 


Now ( begins ) the topic of the Dattaka ( adopted son ). 


Now the procedure as to the dattaka, Manu (9. 168 ) says :! 

He is to be known as the son given, whom the father or the mother 
affectionately gives ( to another ) as his son in ( times of) distress con- 
firming ( the gift ) with water, the boy being of the same ( varna with the 
person adopting ). 

Madana says that from the use of the word vd (or) it follows that in 
the absence of the mother the father alone may give, in the absence of the 
father the mother alone (may give), but when both (parents) exist both should 
give. From tho mention of pad (distress) it follows that (a son) should not be 


1. The whole of the section on adoption is briefly reviewed in 24 Bom. 367 at pp. 
874--377. The theory of adoption involves ‘th2 principle of a complete severance of the 
child adopted from the family in which he is born both in respect of the paternal and 
maternal line and his complete substitution into the adopter's family’ per Mitter J. in 
G Cal, 256 ( F. B. ) which statement of the Jaw was approved in L. R. 48 I. A. at p. 68, 
25 Bom. L, R. at p.817 and 49 Mad. 941 at p. 049. ‘Whom the father &c. '—Vide 
Shamsing v. Shantabai 25 Bom, 557, where it was hold that a Hindu who has a son 
can, after becoming a Mahomedan, give his son in adoption and can authorise his 
brother (‘the boy's uncle) te perform the actual giving. ‘ Mother '—In Fakirappa v. 
Savitrewa 28 Bom. I. R. 482 (F. B.) it was held following 24 Bom. 89 and over- 
ruling 88 Bom. 107 that a remarried Hindu widow cannot give in adoption a son by her 
first husband.  'Gives'—there must be actual giving and taking. Vide Dhapabai v. 
Chompalal 1 Bom. L. R. 842 ( where it was held that whero the boy was absent and 
there was no actual giving and taking and only a decd was passed there was no 
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given away (in adoption) when there is no distress‘. Vijfiánes vara holds that 
this prohibition ( viz. a son should not be given when there is no distress ) 
affects only the giver? ( and not the receiver or the act of adoption ) and. 
is purusārtha (i. e. concerned only with the agent or his motives ) and 
not kratvartha (i. e. not concerned with the religious act which has an 
unseen result ). But this is not proper, since this prohibition ( that a son’ 
should not be given in adoption when there is no distress ) is understood 
to be kratvartha®, as it has an unseen result if we consider the syntactical 
connection ( of it with the whole! act ) Even if it be conceded that a seen 
result somehow follows ( from this prohibition ), it is necessary to postulate 
some unseen result for the positive restrictive injunction? ( niyama viz a 


1. Some writers like Balambhatta and KBty&yana quoted in D, M. take the word 
üpad to mean ‘ distress of the natural father such ns famine’; while others like Kullüka- 
bhatia take "pad io mean simply ‘distress due to the absence of a son on the part of 
a sonless man.’ Vide notes to V. M. p. 161. 

. 9, ‘Affects only the giver ’—Vide 24 Bom. 367 (P, B.) at p, 874 where this 
passage is quoted and explained. ` 

8, The text of the Maytkha here is extremely abstruse and it would add to 
the bulk of the notes to point out that Mandlik and other translators and expositors are 
wrong. Therefore that task has not been attempted, Only those who have made a deep 
study of the Miméiis& can follow the discussion here, Purugartha and Kratvartha 
are technical Miménsi terms and aro dealt with in the 4th chapter of Jaimini's siitras, 
Some things are prescribed in the Vedic and other texts for doing which the sole motive, 
is the desirable result, while there aro othor actions which do not directly bring about what 
is desired by the agent but are performed for helping forward some other action or thing 
which brings about something dosired by the agent. The former are purugürtha, the latter- 
kratvariha. For example, jyotistoma, which is prescribod as bringing about heaven, and heaven 
itself are purugartha, while the pray@jas which form part of the procedure of tha 
dara’ apiirnamisa sacrifice are Aratvartha, All substances uscful in sacrifices and their 
purifications aro Aratvartha, Jia thing that is kratvartha is not done or badly done, 
there is a defect in the kratu itself ( the religious rite ), but if a thing is simply purugar- 
tha and it is not done or badly done there is no defect in the religious act itself, but the 
blame attaches to the agent alone, ‘This reasoning was applied by the Mit. to the 
( implied ) prohibition of not giving a son in the absence of distress, the result being that 
the act of adoption itself was valid, only the giver incurred blame. Vide notes to V M, 
pp. 161--1062, . i 

4. The adoption of a son is made for spiritual purposes (i.e.it has an unseen reeult 
just as heaven, the reward of performing jyotisfoma, is an unseen result), Whatever 
is enjoined or prohibited in connection with this object is subsidiary (añga) to it and forms 
one connected whole with it, What isan añga to a religious act ( kraiu) is kratvarihe 
( according to the Mimãńsā ) and hence the prohibition is really Aratvartha, Vakya is one 
of the six means of correctly interpreting Vedic texts, 

B. A son could be given in adoption in distress às well as when there is no distress, 
Manu (9. 168) rostricts the diving to & time of distress. This must hive some spiritual 
or unseen result, as in the Vedic restriction of unhuskiug the grains of rico by mortar and 
pestle, Niyama ig a teohnioal Mimaüga term, Yide notes io Y, M, p. 109, 
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son should be given in adoption! in distrsss ); and therefore if this restrictive 
rule be violated, then one cannot secure the unseen result whieh is the urging 
motive ( prayojaka ) of the particular act ( viz. adoption here ).* Some 
however hold that the word @pad (' distress’, in Manu’s text) does nob 
serve the purpose of implying a prohibition (of giving a son in adoption ) 
when there is no distress, but that word only conveys this that distress (apad) 
is an occasion ( on which a son may be given in adoption ), since the word, 
dpad cannot be construed as meant to exclude (only) the giving of a son in 
the absence of distress ( ie e. there is no parisamkhya ), as such a con- 
struction would be liable to the faults of giving up the plain meaning and 
the like’- Nor can it be urged ( as an objection ), that if @pad wero only 
to be understood as the occasion® (of giving in adoption), there would follow 
the undesirable conclusion that sin would be incurred by not giving a son 
(in adoption when another is) in distress; for this passage ( of Manu ) 


1. Sofar Nrlakanjha shows that the Mit. is not right in calling the implied prohibition 
(of giving when there is no distress) purugart and that if Mim&üs& is to be strictly 
followed it must be regarded as kratvartha so that action opposed to it would make the 
adoption itself invalid, Then he puts forward the view of some that there is neither 
niyama nor parisamkhya in Manu's verse, but that vorse is only permissive and puts forth 


the occasion when a son may be given. He does not refute this view and it looks probable 
that he approved of it. 


2. For the terms Niyama and Parisamkhya vide notes to V. M. pp. 163-166. Vidhi pure 
and simple lays down what is unknown from any other ordinary source of knowledge, such, 
as the text ‘one who desires heaven should perform jyotisjoma', A Niyama restricts the. 
performance of a religious act to one out of two or more alternatives: and prohibits the rest 
e. g. the text ‘one should sacrifice on an even plot of land is a ' niyama, as it restricts perfor- 
mance to even ground and prohibits performance elsewhere, A parisamkhyü isa permissive 
rule, it allows the doing of a thing, though it does not really enjoin it and prohibits the, 
doing of things other than those allowed ; e, g. the text ' the flesh of the five five-nailed ani- 
mals may be eaten’ is a parisamkhya, since it does not enjoin the: “eating of flesh, if only per 
mits the flesh of five animals and impliedly prohibits the eating of the flesh of other animals, 
A parisaihkhya is always liable to three faults, It has togive up the plain sense (in the 
above the words read like an injunction that the flesh of five animals must be eaten i. ei 
there is sudrêhatyaga ), we have to suppose that the text forbids the flesh of other animals. 
(which is not expressed in so many words) and this implied prohibition is against what, 
follows human cravings after flesh (i.e. there is pr@ptabadha). The view of some writers, 
is that Manu's verse does not contain a niyama (as in that case it would be a sin not to give 
a son in distress ), nor does it contain a parisamkhya, which latter should not as far as pos- 
fible ba resorted to as it is liable to threo faults. That verse is simply a definition of 
dattaka and nothing more. 


8. Certain actions were proscribed as always obligatory and cortain others were pre 
seribed for certain occasions ( nimitta ). If both nitya and naimittika actions were not per 
formed, sin was incurred, If Manu’s verse put forword üpad as the occasion of giving in 
adoption, thon by not giving a son in adoption in @pad, sin would be incurred, This objec- 
tion is raised against tho proposition of some that Gpad is only a nimitia ( occasion ). It is 
answered in the words ‘this passage’ &c. i, e, the verse of Manu ‘simply defines dattaka and 
contains no command ( vidhi ), 
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simply conveys the relation between an appellation ( $a jid, hero dattaka } 
and the object denoted by it and it does not lay down (asa vidhi, a positive 
rule or injunction ) the giving ( of a son in adoption ) on the -ocoasion 64 
distress, i 

As to what the sane writer ( Vijiknêsyara ) says on the subject of 
marriage, viz. ' in acting contrary to the prohibition against ( marrying ) A 
sickly girl and the like, one runs counter only to seen results, but the status 
of being a ( legally married ) wifejdoes follow ', that dictum also is refuted 
by this very reasoning !. 


Sadrdam (in Manu 9. 168), according to MedhAtithi!, means 
‘ equal i in family and qualities ' and not by caste and hence even one of the. 
ksatriya class and the like may be a datiaka (adopted) son of. a bri. 
hmana &nd the like. According to  Kullükabhatta * sadrs’am meant 
' equal by caste ". And this ( view of Kullūka ) is Proper, since Yajfiavelkys, 
after beginning the enumeration of all the twelye sons in the words “ the 
@wraaa is one born of the legally married wife’ ( II. 128 ), concludes with the 
words ‘ this rule has been promulgated by me as regards sons of the same 
caste (as the father’s) * This will be made clear by means of two texts of 
S'aunaka to be cited later on. ‘Vijiianes’vara also ( holds ) the same (view ). 


He ( Vijfisnes vara ) also says that the prohibition that the eldest son 
must not be given? ( in adoption ) since the eldest son alone is the foremost 


1. Y&j (1.88) lays down that one should marry a girl who is not diseased, who 
hag a brother and whose gotra and pravara are different ( from those of the bridegroom j 
The Mit. on this comments that even if one goes through the ceremony of marriage 
with a girl who i is his sapinda. or whose (father's) gotra and pravara are the same as 
the bridegroom's, there is no valid marriage and the girl does not become his bharya (a 
Wife ), but if one were to marry a sickly girl (in spite of the direction of Yaj. ) 8 valid 
marriage takes place and the girl is his lawful wife, only he runs counter to visible results 
(i.e. marriage with a sickly girl may cause worry and unhappiness and the children of the 
marriage may also suffer), This means that according to the Mit. the prohibition against 
marrying a sickly girl is purusürtha and not kratvaríha. Nilakantha seems to hold 
that 16 is kratvartha, 

a, Modh&tithi composed a bhasya (commentary) on the Manusmtti, which is the oldest 
extant one, He flourished about 900 ‘A. D. Vide ‘ History of Dharmas’&stra’ pp. 968-275 

" 8. Kullükabhatte wrote a commentary on the Manusmrü, which isithe most widely 
known of all commentaries of Manu. He flourished about 1150-1950 A.D, Vide. 
* History of Dharmas’ astra ' pp. 850--868. 

..t. Dattaka is one of the twelve sons and so Y&j. is thinking only of a sajütiya 
dattaka,: This is the reason why NIl, says that Kulliika is right. 

Š. This passage of the Mayukha up to the word ‘sarvam’ below is referred to in 
f Boni 221 at p. 294. Vide also Tukaram v. Babaji 1 Bom. L, R. 144 at p. 159 
add Vyas Chimanlal v. Vyasa Ramchandra 94 Bom, 907 (F. B.) at p. 875. I$, 
has now been held that the prohibition as to the adoption of the oldest son is only admoni: 7 
tory, Vide 7 Bom, 221 and 2 Cal, 365, 
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(or the primary ) agent in effecting the purpose to be served by the birth of a 
son as said in (Manu 9- 106) 'a man becomes putrin (one who has got a son) 
the moment the eldest son is born to him ', affects only the giver (of the 
son ) and not the acceptor (of the son)*. (Nil. refutes the view. of the 
Mit. ). This prohibition might indeed have affected only the giver, if 
this ( text, Manu 9. 106 ) did really prohibit the gift of the eldest son (in 
adoption). But it contains no such ( prohibition ), since there is no reason 
(to understand the text in that sense) and since the word puirtbhavatt, con. 
'veying as it does that he becomes a putrin, is simply meant to assert that 
the debt (.that a man owes to his ancestors ) is paid off (by the birth of the 
first-born son ). On account of this (interpretation) the latter half (of 
Manu 9. 106 ) ' he ( the father ) becomes free from the debt of pitrs ( ances- 
tors ) and therefore he ( the eldest son ) is entitled to (receive ) the whole 
( wealth ) from him ( the father ) ' is well construed (or connected with the 
first half). Sarvam (in Manu 9. 106 ) means ' the whole wealth ". 


Only a male? can be a dattaka ( adopted ) and not & girl, because 
the pronoun sah ( he ), occurring in the passage ' he should be known as the 
son given ' ( Manu 9. 168 ) that conveys the relation between a term (dat. 
trima i. e. dattaka ) and the object denoted by it, can refer only to a male 
of the same caste ( as that of the person adopting), who, (male) is the ob 
ject of the action of giving away on the occasion of distress, the gift being 
made by the parents and affection and water being the accompaniments 
( guna ), just as the word ( the pronoun ) tam in ‘one should perform the 
initiation ( #panayana ) ceremoney on a brabmana of eight years" and one 
should teach him ( the Veda)’ refers to one on whom the initiation ( upd 


1. The view of the Mit. discussed above follows immediately after the words about 
mot giving a son when there is no &pad. The words are 'anhpadi na deyak, diturayarm 
pratisedhah, tath& ekah putro na doyah...tath&neka-puira-sadbhRvepi jyestho na deyah’. 
The Mit. doesnot expressly say that the prohibition against giving the eldest affects the 
giver only, but Nil. from the context holds that the Mit. meant that. The Balambhattt how- 
ever explains the Mit. differently, A man was born under three debts,one of which due to 
his pitrs ( forefathers ) he paidoff by bogetting a son (vide Tai. S, VI. 8. 10 5; Ait 
Br. VII. 18 ). Paying off the debt of the ancestors and saving tha father from put hell 
(Manu. 9.188 ) were the purposes served by a son. 

2. In Gangabai v.-Anant X. L. R. 18 Bom. 690 the adoption " a daughter by a br&hmans 
was held invalid after referring to the opening paragraph on adoption up to ' both should 
give ! (p. 104 above). Another vexed question has been the adoption of daughters by maikins 
(dancing girls). In Mathura v. Esu 4 Bom. 545 WestJ. held that the oustom of 
adopting daughters cannot be recognised in the case of naikins by the courts of law and 
such adoption confers no right on the person adopted. This was followed in Tura v Nana 
14 Rom. :90 and Hira Naikin v. Radha 87 Bom. 116. But the Madras High Court 
in Venku v. Mahalinga 11 Mad. 398 held that courts could recognise the custom of 
adoption of daughters by qaikins and the court dissented from 4 Bom. 545. This was 
followed in 12 Mad. 214. But vide Sanjivi v, Jalajakshi 24. Mad, 299, 


. = Ps 109 ( text ^ 


8. IV. 5. 6-8 ees 
M. p. 62 I1, 5-95 ADOPTION 100 


nayana ) rite is performed, who is a brahmana of eight years and a male. 
This reasoning refutes the dictum of some that the word dafirima end. 
ing in map (i. e. ma) according to the rule of ( Panini IV. 4. 90) "the 
affix Map is invariably added in the sense of ‘ effected or brought about" to 
a formation ending in tri?" expresses also a girl given away to a bride- 
groom (in marriage ) or to another (in adoption ), since (in her case also ) 
there is no distinction as to the fact of being brought about by gift. 


S'aunaka speaks of the mode of accepting a son ( in adoption ):— 


I, S'aunaka, will now expound the excellent ( mode of ) adoption. Ong 
having no son ( male issue ) * or one whose son (mele issue) is dead, 
having observed a fast for the sake of (adopting) a son, having made 
gifts of a pair of wearing garments, a pair of ear-rings, a turban and a ring 
to an ācārya ( priest), who is a thorough master of the Vedas, a devotes 
of Visnu and who is religiously disposed, and having brought a bundle of 
kus'a grass and fuel-sticks of the palasa ( Butea Frondosa ) tree, having 
summoned his relatives and kinsmen and having feasted them and 
specially brahmanas, having performed the whole of the details ( tantra ) 
of the rites commencing with anvadhana ( placing of fuel-sticks on 
the consecrated fire ) and such other rites as purification of the clarified 
butter ( by passing two blades of kusa grass through it) and having gone 
before the giver ( natural father of the boy ), he should cause a request, 


1. For supporting his proposition that only & male can be adopted, Nilakantha cites 
aparallel based on a Vedic text, Upanayana (initiation for Vedic study ) is performed 
only in the case of males, so adoption also should be confined to males. Vide 
Apastambagrhya IV. 10. 2 and Sudars'anRo&rya's commentary thereon for the Vedio 
text ‘astavarsam’ &c, The general rule is that the number and gender of a word 
are not to ba insisted upon as in the well-known examplo* he cleanses the cup ', where 
though the singalar is used all cups are to b» olesnsod. But in certain cases the gender 
ofa word is to b3 insisted upon as laid down by Jaimini in IV.-I. 17. The word guna 
( subsidiary matter) is used in a technical sense. Vide notes to V. M. pp. 168--169. 

2. Tri is afüxcd according to Panini (III. 8. 88) and has ma then added on. 

The word dattrima according to Panini means ‘brought about by gift’, which . may 
apply toa male as well as female. Just as a ‘son is dattrima because his status (as 
adopted son )'is brought about by the action of giving, so a girl adopted by another or 
married by another may also ba called dattrim&, since ‘her status as bride or as adopted, 
daughter is equally brought about by the act of giving. This is the reasoning of someg_ 
Nil, says that this is refuted by the parallel example of upanagana. 
. 3. The «word putra stands for son, grandson and great-grandson. In Hanmant 
v. Bhimacharya I, L, R. 12 Bom. 105 it was held that an adoption by a childless 
Hindu is valid even though his wife be pregnant at the time ‘of adoption and even if 
she later gives birth to & son. In Gopal v. Narayan 12 Bom. 829 it was held that an 
unmarried man may adopt. In Bharmappa v. Ujjangauda 46 Bom. 465 (=23 Bom. L. R, 
1820 ), after referring at p.459 to the texts of Atri, Manu and S'aunaka and to Mandlik’s 
translation of aputra (ab p. 460) it was held that à man having a grandson disqualified 
front inheritance owing to congenital and incurable dumbness cannot adopt! a son and that 
there is nothing in the Vyavahirmayükhs to lend support to the view that he can adopt. 
Vide Nagammal v. Sankarappa 64 Mad, 576, 986 which dissents irom 46 Bom, 466, 
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to be made to him ‘ give me your son.’ The giver being capable dt 
‘making a gift ( should give his son ) with ( after reciting ) the five (ik 
verses) ‘ye yajilen&' ( Rgveda X. 62. 1--5) and ( the adopter) 
having taken ( the boy ) with both his hands after repeating the Mantra 
' devasya tva’ ( Vaj. S. 29. 9, Kathaka S. I. 2,4 &o. ), having inaudibly 
repeated the verse ( rk) ' *angüd-angüt &c.'' and smelt the top of 
the boy's head; having decked with clothes and the like the boy who 
bears the appearance ( or resemblance ) of a son ( of the receiver's body ), 
having brought him in the middle of the house to the accompaniment 
of dancing, singing, instrumental music and benedictory words; having 
cast into fire according to the sastra offerings of boiled rice with the 
ak.‘ yastvà hrda (Rg. V. 4. 10), with the rk ‘ tubhyam agre' 
( Bg. X. 85. 88 ) and ( offered ) five oblations of rice with each of the 
ke beginning with ‘somo dadak” ( Rg. X. 85. 41) and having per 
formed the homa to ( Agni) svistakrt,? he ( tho adoptive father ) 
should finish the rest ( of the rites ). Among Brahmanas the adoption 


1. The first half Of it oocursin S'atapatha Br.14.9, 4.8; the whole occurs in the 
M&navagrhya I. 18. 6, which adds that the father after returning from a journey and having 
smelt the top of the son's head, should mutter it. It occurs in the Nirukta (III, 4) algo. Vide 
Bhagwan Singh v. Bhagwan Singh 17 All, 294 at p. 886 where Edge C. J. prefers Biihler's 
translation ‘he should then adorn the child which (now) resembles a son of the recélver's 
body’ to Mandlik's translation ( p.52) ‘having with clothes and the like adorned the boy 
bearing the reflection of a son’. Vide p. 376 where Mandlik’s translation of S’aunaka’s text 
quoted in the Vyavahāramayŭkha is cited. 

2. Homa to Svistakrt is the one offered to fire (Agni) called Svistakrt at tha 
termination of a sacrificial aci. It has been held that the daftahoma is not absolutely 
necessary for the validity of an adoption even among brahmanas if the adopted boy 
belongs to the same gotra as the adoptive father, Vide Bal Gangadhar Tilak v. 
Shriniwas L, R. 49 I. A. p. 195 at p. 150 ( = 39 Bom. 441), Govindayyar v. Dorasami 1l 
Mad. 5 ( F. B.), Sheolotan v. Bhirgun 2 Patna L. J, 481, Govindaprasad v. Rindaboi 49 
Bom. 515 ( = 27 Bom. L. R. 865 ). In this last case the ‘adoption “of ‘a boy of a different 
gotra by a Kanoj Brahmana’s widow without dattahoma was held invalid. Where the 
actual giving and taking took place during the lifetime of the adoptive father, thd 
dàtiahoma whore necessary may ba performed aftor his death by his widow or another perso 
(vide Venkata v. Subhadra T Mad. 548, Mandavilli Seetaramamma v. Antavilli Suryanara- 
yana 49 Mad. 969). In Sri Sri Chandramala v. Sri Muktamala 6 Mad. 20 it was held 
that among Ksatriyas in the Madras Presidency an adoption without dattahoma wih 
valid; but in Ranganayakamma v. Alwar Setti 18 Mad. 214 at p. 219 it was held that 
datfahoma would be necessary for the validity of an adoption among Komatis ( or vais yas ). 
In Mahashoya Shoshinath.v. Shrimati Krishna Soondari L. R.T I. A. p. 250 the Privy 
Council observed ( p. 255-56). ‘The mode of giving and taking a child in adoption 
oontinues te stand on Hindu law and Hindu usage and it is perfectly clear that among the 
twice-born classas there could be no such adoption by deed, beccuse certain religious 
ceremonies, the dattahomam in particular, are in their case requisite. This was Ah 
obiter dictum since the point there was whether among s'üdras there could be a valid: 
adoption by mere deed without actual giving and taking. Still being tho dictum of 
the highest tribunal for India it is ontitled to groat respect, 
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of à son should bo made from amongst the sépindas! or in the absence 
of them ( sapindas), one whois nob a sapinda ( may be adopted ), 
but (one) should not adopt (a son) from elsewhere (i.e. from 
another caste ). Among ksatriyas, (one) from their own caste or one 
whose gotra is the same as that of the ( adopter's ) preceptor ( should. 
be adopted ), among vaæis'yas (one) from amongst those born in the 
Vaisya caste and among 8'udras ( one ) from among the &'üdra castes 
( should be adopted ) *. In the case of all the varnae ( the four castes ) 
Írom their respective castes only ( are adoptions to be made) and not 
from a different ( caste ). And a daughter's son and a sister's son are 
given in adoption to a s'üdra also. One having an only son ** should 
never give in adoption his son. By one having several sons the giving 
in adoption may assiduously be resorted to. A brühmüna (should 
adopt ) after bestowing on his priest a dakgind ( gift or fee ) accord- 
ing to his ability, a king ( after bestowing ) even as much as half( of the 
yearly revenue ) of his kingdom,’ a  vaisya three hundred coins, & 


1. The Mit. on Y&j. I. 52 defines the meaning of sapinda in connection with the 
topic of marriage and on Y&j, I. 53 sots out the limits of Sapinda relationship. The Mite 
lays down the general proposition that wherover the word sapinda occurs, connection 
through particlos of the same body directly or mediutely has to be understood. Sapinda rela- 
tionship plays the most prominent part in three topics, viz, marriage, inheritance and succession 
and @éauca (impurity on birth and death). For a translation of the Mit. passage on sapinda 
vide Lallubhai v. Mankuvarbai 2 Bom. 388 at p. 498, Lallubhai v. Cossibai 7 I. A. 912 
at p.282 = 5 Bom. 110, 119 and Kesscrbui v. Hunsraj 30 Bom. 431 (P. C. ) at p. 448° 
The passage from ‘ Among br&hmanas &c’ to '......... sister's son are given in adoption 
toas'üdra also’ is quoted in 17 All, 294 ( F. B. )at p. 376 and in 9 Mad. 44 at p. 51 
(where it is said that the Dattaka-mima@iis% and Dattakacandrika add ono half verse vig’ 
brihmanadi-traye nasti bhagineyah sutah kvacit’, 

2. According to the As’valayanas’rautastitra I. 8 and the Mit. (on Yaj. I. 58) 
kgatriyas were supposed not to have special gotras of their own and it is laid down that 
their relations are regulated by the gotrus of their purohita (family priest). It is however 
noteworthy that As'valay&na (S'r. S. VI. 15 ) himself gives Manava, Aila and Paurüravasa 
asthe pravaras of ksatriyas. For the meaning ‘of gotra vide Apastamba Dh. S. II. 5. 11. 
15 in S. B. E. Vol. II. p. 126 n. and Kalgavda v. Somappa 33 Bom. 669, 682--683. 

3. In Tukaram v. Babaji 1 Bom. L. R. 144 an adoption by a woman who was a Tilari 
(inferior Lingayat) of a boy who was a Kulvadi or Mahratta was hold to be valid. 

4. At one time courts held that the adoption of an only son was entiroly null 
and void, vide Lakshmappa v. Ramava 12 Bom. H. C. R. 362, 876, Waman v. Krishnajé 
14 Bom. 249 ( F. B. ), Basawa v. Lingangavda 19 Bom. 428 (whero all texts and authorities 
are elaborately discussed); but now all High Courts hold that such an adoption is valid. 
Vide Sri Balusu Gurulingaswami v. Sri Balusu Ramalakshmamma L. R. 26 I.A. 118 
( 222 Mad. 898 ), Radha Mohun v. Hardai Bibi 21 All. 460 ( P. C.), Vyas Chimantal v. 
Vyas Ramachandra 24 Bom. 867 F. B. at p. 375 ( = 2 Bom. L. R. 163. ) : 

.5. The D. M. explains ‘half kingdom’ to mean half of the yearly revenue of the 
kingdom and ‘ sarsvasra ' (all wealth ) to mean the whole ofva year's income . This seems 
reasonable. 

*P, 111 ( text ). 
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8 fdra even the whole ( of his yearly ) wealth; if he be unable ( to pay 
so much ) according to his ability. 


Chaydvahaham (bearing the appearance or reflection ) means 
' similar to’. Dauhitro bhdgineyas'a ( & daughter's son and a sister's 


son). Just? as in the passage ' he ( the sacrificer or the adhvaryw 


1. This is among the most difficult passages of the Vyavaharamaytikha, containing as it 
does a highly technical discussion of Pūrva MimiWüs& doctrincs. For detailed oxplanation of 
various terms, vido notes to V.M, pp. 173--177. The Maitravaruna is an assistant of the hotr priest 
in sacrifice, whose business it is to loudly repeat the praisas (directory formula) such as ‘hott 
yakast’ &o. A staff is given toa sacrificer when he is initiated for a sacrifice. This effects a 
samskara (purification) of the sacrificer. The staff is a thing that already exists (bhiéa) ; but it 
serves a future purpose also (i, e. it is abkavyupyogi ). Tho staff is given to the Maitrā- 
varuna by the adhvaryu (or the saorificer, according to some ) for holding firmly as said 
in the sentence “he gives a staff to the maitrávaruna'. What isof use in future or what 
is to be accomplished is called bk@vya. In the sentence‘ one desirous of heaven should 
offer a sacrifice’ the real meaning is ‘by sacrifice heaven should be accomplished’ i. e. 
heaven is the object or goal ( bhūvya ) to be accomplished and is put in the'acousative case 
( ydgena svargam bhavayet ). So it may plausibly be argued that, though the staff is 
already existing ( bhiita ), itis of use to the Maitravaruna and is put in tho accusative 
case and so itis the bhavya (the object to be accomplished, the principal thing). But 
this is not correct. Vide Jaimint IV. 2. 16--17 for a discussion. There is another sontence | 
“ the Maitrāvaruņa holding the staff repeats the praigus' i, e. the staff serves him as @ 
support when loudly repeating praigas, The dativo case (in maitrüvarunaya dandam 
&o, ) shows that the intention is to regard the Maitr&varuna as the principal ( pradh&na y 
factor in this sentence and -not the staff. The giving of the staff effects a sarnskara in 
Maitrav&runa and therefore that is the vidheya (the mattor enjoined ) in this sentence. 
This reasoning is extended to the words of S'aunaka that a daughter's son and a sister's 
son are given to a s'üdra.: Here also there is giving (dana) asin the sontence ' ho gives 
the staff! &c. and the word s'üdrais put in the genitivo case which has the sense of 
dative. Therefore s'üdra is like Maitr&varuna the principal factor (pradbana) “in tbis 
sentence and the bhavya. The gift of the daughter's son and sister’s son is the vidheya 
( what isenjoined ) with reference to s'üdra, the idea being ' dauhitrabhügineyadanena 
s'adram bhavayet’. The Vedas lay down for all (including s'ūdras) the duty of paying 
off the debt due to the ancestors by means of sons. So it follows as a matter of course 
that a sonless s'üdra should adopt a son. ‘Therefore the words ‘a daughter's son 40." 
are not to be construed as prescribing adoption for s'üdras (as that is already known ), 
but they lay down a restrictive injunction (a niyama vidhi) for a s'ūdra that he is 
to adpot a daughter's or sister's son if available. S'adm being the principal ( begin ) 
is the bhavya and the dauhiira and bhagineya are the esa since they serve the purpose 
of the s'üdra by enabling him to pay off a debt. For sesa and s'egin vide Jaimini 
III. 1. 2-6. The vidhoya (thing enjoined) is the gift ofthe two. It isa restrictive rule 
and its province ja dauhitra and bhagineya and not stdra. Itis possible for & sg ūdra ‘to 
adopt any one whether davhitra and bhagineya or not, But if this sentence is 
taken as a niyamavidhi he must first choose the dauhitra or bhāgineya, that is the texb 
means ‘ dauhitrabhagineyau eva s'üdrnsys'. Tithis were not accepted, then the text of 
8’aunake would have to be construed as dauhitra-bhagineyau s'ūdrasya eva’ ( daughter's 
son and sister’s son are to bo adopted by tho s’tidra alone), This would make thé 
sentence a parisumkhyd (allowing the adoption of the two to $üdras but forbidding 
it in the caso of members of the regencrato classes ), which is to bo resorted to only if 
no other construction is possible, as it is liable to three faults (explained above p. 106r 2). 
It is always better to construe & passage as a niyama than as a parisambkhya, Henog 
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priest ) hands over a staff to the matirdvaruns ', although if is possible 
to regard the staff as the bh&vya ( the principal factor or goal) since it is 
an already existing thing and is of use in the future, yet the maitravaruna 
himself, who Serves a purpose in future as the agent of the act of repeating 
the pratsasas said in the passage ‘(the mitr&varuna) holding the staff repeats 
the praisas ', is expressed to be the bhàvya by the dative form ( viz. 
matirdvarundya in the passage first quoted ), similarly here also (in the 
text of S'aunaka ' the daughter's son &c- ' ) the s'üdra himself, who has not 
paid off the debt ( to his ancestors ), is the bhāvya on aceount of the 
possessive case (i. e. siidrasya ) that is used in the sense of the dative, 
he being the &'esin ( the principal whose purpose is to be served by another) 
with reference to the daughter's son and the sister's son ( that are 8654. i. e. 
serve his purpose ). Hence those two themselves ( daughter's and sister's 
son ) being the vidheya ( what is enjoined ), it. follows also that ( in 
the passage of S aunaka ) they two alone are the province or subject matter 
of the restrictive rule ( miyamavidht ) in the form * daughter's son and 
sister's son alone ( are to be adopted ) by sidra’, while the sdra not 


Nil construes the text as a restrictive rule (niyama). How difficult this passage is 
may bə understood from the suggestion of Mr. Gharpure to take ‘vidheyatvena’ as 
equal to 'vidheyatv&bhavena ' (r.p. 72 n. 7). Itis rather strange that in Vyas 
Chimanlal v. Vyas Ramchandra 24 Bom 478 ab p. 480 it is said that the V. M. is 
opposed to the adoption by the regenerate olasses of the daughter's son and sister's son 
and in Gopal Narhar v. Hanmonta Ganesh Y. L. R. 8 Bom. 278 abp. 980 there is 
an elaborate discussion on this point, the conclusion reached being ‘we see no reason 
for supposing that he intended to relax the interdiction of such adoptions by br&hmanas. 
ksatriyas and vais’yas.’ Ibis submitted with great respeot that this is wrong. The V. M. 
approves of what is said in tho Dvaitanirnaya by S'ankarabhatia and in the Dvaita- 
nirnaya it is expressly said (vide notes to V. M. p. 180) that brihmanas and others 
ean adopt the daughter's or sister’s son. In17 All. 294 (F. B.) it was held that the Bonares 
school d»:s not prohibit the adoption by tho three regencrate elasses of the daughter's or 
Bister’s son, or mother’s sister's son but this was over-ruled in Bhagwan Singh v, Bhagwan 
Singh 26 I. A.158 ( =21 All, 412), whera the adoption of a mother's sistor's son by 8 
ksatriya was held to ba absolutely void. According to all High ‘Courts in India, it may 
be taken as settled that the adoption of these:three (daughter's son &o.) by the three 
regenerate olasses is forbidden, Vide Mussummat Sundar v. Mussummat Parbati 16 I, 
A. 186 ( Allahabad caso), Gopalayyan v. Rughupatiayyan 7 Mad. H. O. Ri 250, 
Bhau v. Hari 25 Bom. L. R. 411, Walbai v. Heerbui 81 Bom. |491 ( mothar’s sister's 
son). But there are several decisions holding that the adoption of a daughter's son or & 
sister's son may ba valid by custom even among br&áhmanas. Vide 14 All. 53 (adoption 
of sister's son by Bohra Brahmins of North West Provinces), Gowri v. Shivram P, Js 
1894 p. 80 (adoption of daughter's son among ‘Hayik bréhmanas of Canara ), Manju 
nath v. Kaveribai 4 Bom. L. R. 140 ( adoption of a sister's son among Sarasvat Brahmanpas 
of Canara), Vayidinada v. Appu 9 Mad, 44 F, B. (adoption of daughter's sor sister's, 
son by brahmanas of South ‘India upheld ), Viswasundar v. Somasundara 48 Mad, 876 
(adoption of a daughter's son among br&hmanss of the Andhra or Telugu: country ), 
Sundrabai v, Hanmant 84 Bom. L. R. 802 ( = 56 Bom. 298): where the adoption of a 
Gaughter’s son by a Deéastha Smärta: brahmana of Dharwar was upheld on the ground of 
custom, 
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Being the vidkeya (what is enjoined), in that passage cannot possibly be the 
province of a niyama. If the text (of S'aunaka' daughter's son $e ' ) were 
explained as ' the two ( may be adopted by s'üdra only,” the ( undesirable) 
consequence would be that there would be a parisankhy& ( implied exclu 
sion inferred from a permissive rule ) in the case of brahmanas and others 
who also (like the sdra) are sesin ( with reference to the act of 
adoption that serves the purpose of all and is therefore s'ea ). 


Therefore the daughter's son and the sister's son alone are the principal 
( adoptees ) fora stdra. Failing them, any one else of the same caste 
( may also be adopted ), since the same author himself ( S'aunaka ) says 
' among s Ndras ( one ) from among the s'Edra castes’. Nor (can it be 
urged that )' this word jdti ( caste ) should be so narrowed down as to be 
limited to only the daughter's son and sister's son ( of a sdra ), since the 
status of being a daughter's or a sister's son and that of belonging to ths 
same caste are not co-existent and since the ( undesirable ) conclusion would 
follow that in the same smrti ( passage ) a general rule will have to be 
regarded as redundant. ~ 


And this matter has been expounded in the Dviatanirpaya by my 
revered father. To the same effect is the usage of the #lêsfas ( cultured 
or: respectable people ). 5 ' 


Thus the right of * thess'üdra ( to adopt ) being? established like that 


- 1. Nor can it ba urged &c. — In this Nil anticipates an objection and meets it. 
B'aünaka gives a general rule ( samanya vükya) that among s'üdras adoption should be 
from among s'üdra castes ; be also gives the particular rule that a dauhitra and bhügineya 
are for &'üdra (which has been construed above as & restrictive rule). These two must 
be so construed as not to conflict, That can be done by saying that a s'üdra can only 
adopts dauhitra or bhagineya who is of the same caste with him and that he cannot 
adopt anyone else even of his own caste, Nil, does not accept this and gives two reasons. 
An wpasamhaüra (narrowing down of one sentence to another) is possible only when 
the two sentences stand in the relation of general proposition and particular proposition. Vide 
Jaimini III, 1. 26-27. But the above two sentences do not stand in that relation, When 
intér-marriages were allowed a s’tidra’s daughter or sister could have married a person of 
a higher caste and his dauhitra or bhügineya would not have been a s'üdra but of a 
mixed caste, Nil. gives another reason also for rejecting the narrowing down. Ifa s'ndra 
cannot adopt anyone of his own caste except dauhitra and bhdgineya, the general rule 
of B'aunika ( viz, among s üdras one from the s'ñdra castes) becomes useless, Therefore to 
give free scope to both rules one should construe that for a s'üdra the principal adoptees 
are dauhitraand bhügineya and failing them any s'üdra. Vide notes to V. M. pp. 178-179. 
This passage has nothing to do with the fault called v&kyabheda as Mr, Gharpure 
supposes ( p. 74n, 1 ). ` 

2. The Dvaitanirnaya is a work of S'ankarabhatia, the father of Nil, which contains 
diacussions in accordance with Mrmärhsā principles on various knotty points of dharma- 
éüstra, Fora full account vide my papor on the work in the Annals of the Bhandarkar 
Institute, vol. III. part 2, pp, 67-72, 
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of the Nisadal who is a chief ( to perform Raudra sacrifice), the dictum 
of the S'uddhiviveka, that the s'dra is not entitled to make the adoption 
of a son, which is accompanied with koma’ that is to be performed with 
the Vedic mantras, is refuted. The homa with vedic mantras should, 
however, be performed by him (by the &^üdra who adopts a son ) through 
a brahmana, since Paras ara ( 6. 63-64 ) says : 

He for whom a fast, a vrata (certain penance or act vowed to be 
done ), & homa, ablution at a holy place, muttering of prayers and the 
like are performed by brahmanas, secures the fruit ( the merit) 
thereof, 

Smarta® and Harin&tha also say the same thing. As to what Parüs/ara 
himself says ( 12. 39 ): 
| That brahmana, who for the sake of daksina ( gift of money or fee) 
offers oblation into fire ‘on behalf of a stdra, would become a s'Wdra, 
while the s'Bdra ( for whom he offers) would become a bráhmana 
that, according to Madhava,’ propounds that the merit of the rite goes to 
the sadra and the brahmana incurs sin. 
Even a woman is entitled like the s^&dra to adopt, since there is a text 
' women and stdras have the same rules of conduct’ (prescribed for them). 
Vasigtha ( Dh. S. 15. 1--9 ) says “ man produced from seed and’ blood 


1, The Nisidasthapati-nyaya is a well-known one. Vide notes to V. M. p. 191. 
A Nigada was the offspring ‘of a brahmana from &s'üdra woman ( Manu X.8) and so 
belonged to a mixed caste. In speaking of the Raudra isti ( sacrifice ), the Veda says that 
a Nis&da-sthapati should ba made to perform that sacrifice. Jaimini ( VI. I, 95-98) 
establishes that only members of the regenerate classes are authorised to perform vedic 
sacrifices. Therefore a question arises whether nisGdasthapati ( who is to perform Raudra 
sacrifice ) means the chief { sthapati ) belonging to one of the three higher castes who rules 
over nis&das or one who is a chief and also a nis&da. The conclusion is that on account 
of the express words of the Veda, it is the chief of the nis&da caste who is meant, though 
he is not authorised to perform Vedic rites in general. Vide Jaimini VI. 1.51. A 
S'üdra also on account of the express words of 8’aunaka is entitled to adopt. Phe S'uddhi- 
viveka is a work of Rudradhara, who flourished between 1425--1460 A.D. Vide ' History- 
of Dharmas’ astra’ pp. 895--897. " . 

2. In Indramoni v. Beharilal L.R. TI. A. 94 (adoption among s'üdras of Bengal ) 
it was said that dattahoma was not necessary among s'üdras and that the latter may be 
performed through the intervention ofa br&hmana. Vide also Ravji v. Lakshmibai 11 
Bom. 381 at p. 999, : 

8. Smarta is ane appellation of the great Bengal writer Raghunandana. The work 
referred to is his Sambandhatattva. Harinātha is the author of a large digest on dharma- 
B/astra called Smrtisira, The text of Par&s'ara and the Maytikha thereon are quoted in 
Atmaram v. Madhorao 6 All. 276 ( F. B.) at p. 281. Š 

4. Midhava is the famous minister of the great Vijayanagara emperors Bukka and 
Harihara, who wrote numerous works. The work here referred to is his commentary on 
Parās'ara ( Vol. IT, part 2 p. 20). 

5. ' Women and s'üdras &c.' — Vide Manu IX. 18 and Baud, Dh. S. IV. 5. 4, This rule 
applies only where a woman performed a religious aot independently by herself. She was, how- 
ever, authorised along with her husband to take part in vedic rites. Vide Jaimini VI. 1. 17, 

6. The whole of this passage from Vasistha (except the last sūtra) is translated in 
Ganga Sahai v. Lekhraj 9 All. 258 at p. 800. The passage from ' man’...... to ' permission ° 
is quoted in Tulsi Ram v. Behari Lal 12 All. 828 af p. 888 and 80 Cal, 965 at p, 972, 
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owes his birth to his mother and father. ( Hence) the mother and the 
father have power to give, to sell or to abandon him. But one should not 
give or accept an only sont; for he saves a man ( trom pui hell) A 
woman should neither give nor receive & son ( in adoption ) unless with the 
permisson of her husband. One about to take a son in adoption should, 
after having invited his kinsmen, having informed the ruler® (of the intended 
adoption ) and having performed a homa in the middle of his house with 
the vydhrite, take (in adoption) only bim who is closely related and 
who is a kinsman not remote (in habitation and speech). If a doubt arises 
( as to the family and qualities of the person to be adopted ), he (the person 
desirous cf adopting ) should treat one whose kinsmen are in a remote place 
as if ho were a 8 üdfa ; for it is declared (in the Brahmana works) that ' by 
means of one ( son, aurasa or adopted ) he ( the adopter ) saves many Ki 
If, after a son is taken (in adoption), an G'rG8G son is born (to the adopter), 
he ( the adopted son ) shall be the recipient of a fourth share’. " 


1.. ‘ One......only son '—-In the printed Vasistha Dh. S. we rend ‘ for he is (required) 
to continue the line of his ancestor's in placa of * for, he saves &e, '. This toxt was very much 
discussed in several casesin connection with Jaimini's rule that certain: texts containing 
‘the statement of a reason are merely recommendatory. Vide Beni Prasad v. Hardai Bibi 
14 All. 57 (F, B.) at pp. 72--78 and Radha Mohan v, Hardai bibi 91 All. 460 (P. C.) 
at p. 489 for discussion of Jaimini. Jaimini’s rule is contained in what is called the 
hetuvan--nigadüdhikarana (I. 2. 26--30). Vide also 22 Mad. 398 ( P. C. ) at p. 425. 

2. This text of Vas, has given rise fo varying interpretations. According to the 
Dattaka-m! marisi, a widow cannot adopt at all as her husband's permission cannot be had 
at the time of adoption. Others hold that the widow can adopt, if the husband gave her 
authority to adopt. The Madras decisions hold that the words ‘ consent of the husband ’ are 
only illustrative and a widow can adopt also with the consent of the sapindas of the husband. 
The Mayükha holds that a widow can adopt a son or give her son away even in the absence 
of the husband's consent provided he has not prohibited her from doing so. Vide for this 


passage Vithoba v. Bapu 15 Bom. 110 at p. 181 ( where Mandlik's translation ‘her father’ is 
regarded as correct and relied upon ) and Rangubai v. Bhagirthibail, L. R. 2 Bom. 877 at 


p. 980, the Collector of Madura v. Mootoo 19 Moo. I. A. 897 at pp. 485--486 and Rajah 
Venkatappa v. Ranga Rao 89 Mad. 772 at p. 775. 


3. Vide Narhar Govind v. Narayan Y. L. R. 1 Bom. GOT where it was held that 
the sanction of Government to an adoption by a Kulkarni or his widow is not necessary 


to give validity nor has Government any right to prohibit or otherwise intervene in such 
an adoption. Vide also Balaji v. Datto 4 Bom. L: R. 762 ( = 27 Bom. 75 ). 


4. This has been interpreted in Bombay es meaning that he takes 1 of what the 
aurasa takes and not of the whole estate i. e, the adopted son takes 1 and the subsequently 
torn aurasa son 4. Vide Giriapa v. Ningapa 17 Bom. 100 at p. 101 where this text is 
quoted and also the remarks of the V. M. a little later on about the Dvyámusyayana (at p. 
ll6text) Vide also Dhoudo v. Appaji P. J. 1893 p. 6, Tukaram Mahadu v. Ramchandra 
49 Bom. 072 =27 Bom. L.R.921 (where it is held that there is no distinction in respect of the 
Bhare even among s'üdras). In Bala Krishnayya v. Venkata Triambakam 43 Mad. 398 it 
was held in a suit for partition brought by the father and the aurasa son against the pre- 
viously adopted son that the adopted son would get i ; the father and aurasa son 4ths each. 
But in Perrazu v. Subbarayadu 48 I, A, 280 ( = 44 Mad. 656 } the Privy Council held that 
among 8 ūdras in Madras and Bengal an adopted son shares equally with an after-born auras 


son, as the Dattaka--candrik& says, Vide Asiia Mohon v. Niroda Mohon 20 C. W.N. 901. 
* P. 1318 ( text ). . j : i ; 
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The permission of the husband, however, is ( required) only for a 
woman whose husband is alive, since it ( permission ) serves an evident (or 
visible ) purpose; but in the oase of a widow, it ( adoption ) takes place 
even without it ( i. e. without husband's permission ) with the assent of the 
father! and failing him with that of the JAWA ( kinsmen ). Hence it is that 
Yajfiavalkya ( I. 85) lays down woman's dependence on her husband with 
reference to a particular state alone (viz. during marriage and his life): 


The father should guard the unmarried daughter, the husband when 
she is married, ( her ) sons in her old age; failing them (sens), their 
kinsmen (should guard a woman). A woman has no independence ab 
any time. 

In the absence of him ( the husband ) or when, owing to old age and 

the like, he is unable (to protect her ) there is dependence ( for her) also 
on the sons and the rest. By Katy&yana also the assent of the father, hus. 


band and the like has been stated with reference to particular states ( of 
a woman ) : 


Whatever acts for the benefit ( of her soul) after her death a woman 


does without being permitted by the father,'the husband or the son brings 
no fruit to her. 


Aurdhvadehikam (in Katy&yana's text) means ‘having reference to 
the other world '. Therefore that permission of the husband which follows ( as 
a matter of course as a requisite) in a certain condition (viz. when he is living) 
is merely re-iterated in this ( passage of Vasigtha ) and is not enjoined as a 


new and positive injunction ?. Hence a widow has authority (to adopt ) 


1. The translation of Mandlik ‘her father’, which Mr. Gharpure follows ( p. 79), is 
not correct. The word ‘ father’ here must be taken to mean from the context ‘ the father 
of the husband ’ ( i. e. the widow's father-in-law ) and not her own father. The father of the 
widow has nothing to do with the family and property of her husband. The ‘woman by 
marriage passes into the husband's goira and his jäätis become her jñātis also, So jiiatis 
here moan her husband's kinsmen.  J'R&ti gonerally means agnatic relations; vide Manu 
8. 264, 9. 289 and Vishwasundura v. Somasundara 43 Mad. 876 at pp. 884--885 where the 
meaning of sapinda and jti&ti in the matter of taking consent is discussed and it is held that 
the latter word means agnates and that toan adoption by a widow her daughter's son's 
consent was unnecessary. In Kesar Singh v. The Sccretary of State for India 49 Mad, 652 
( where the decision in 48 Mad. 876 was not approved of) it was held that if no agnates 
were left the consent of a bandhu might suffice. In Vithoba v. Bapu 15 Bom. 110 ( where 
the adoption by a predeceased son’s widow with the permission of her father-in-law was 
upheld though there was no consent of her brother-in-law ) Candy J. appears to quote (at 
P. 131) Mandlik’s translation ' the husband's permission......... ...00 independence at any 
time’ with approval ( including the words‘ her father’ } but the decision shows that the 
father in that case was the father of her husband (and not her father ). 

2. Tha words of Vasistha ‘a woman should not give......... without the permission 
of her husband ' do not, according to N11. prescriba a rule unknown from other souroes ( i. e. 
they do not contain an apürvavidhi), but they: simply re-iterate (i.e. they: are a mere 
gnuvüda ) what is well-known. 
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even without the permission of her husband !, : 
Adurebandhavam (in Vasistha's passage above ) means ' a near sspi- 
nda as far as possible '. And even among nearer (sapindas), the brother's 
son is the principal (adoptee), since Manu (9. 182) says :— 
If among brothers sprung from the same (father ) one has a son, Manu 
has declared that on account of that son all become puirins ( persons 
having a son). 


1. The decisions of the Indian courts and of the Privy Council on the widow's power 
of adoption are numerous, but as they have no direct bearing on the text of the Mayikhs 
they are passed over. It is important to note, however, a few Bombay decisions. In Ramji 
v. Ghamau 6 Bom. 498 ( F, B.) it was held that a Hindu widow who has not the family 
estate vested in her and whose husband was not separated at the time of his death is not 
competent to adopt a son to her husband without his authority or the consent of his un- 
divided coparceners, In Yadao v. Namdeo 48 I. A. 518 certain dicta of their Lordships ( at 
pp. 524—596 ) of the Privy Council seemed to cast doubts'on this Full Bench decision, but 
it was held that the Privy Council decision had not overruled the Full Bench deoisisn in 
6 Bom. 498 and that a widow in a joint family cannot adopt without the consent of 
surviving coparceners ( vide Ishwar Dadu v. Gajabai 50 Bon, 468 F. B.=28 Bom. L, R. 189), 
But in Bhimabat v. Gurunathgauda 85 Bom. L. R. 200 ( P. C.) the Privy Council has 
very recently overruled the decisions in Ramji v. Ghamau and Ishwar Dadu v. Gajabai 
and has held that the widow of s coparcener in a joint Hindu family in the Mahratta 
country of the Bombay Presidency has power to make a valid adoption without either the 
express authority of her husband or the consent of surviving coparceners The Privy 
Council relies on their earlier decision in Yadao v. Namdeo and refer to Maytikha viz. the 
words ‘the permission of the husband......Hence a widow has authority ito adopt é&c.)’ Ranade J, 
in 'Payapa v. Appanna I. L. R, 98 Bom. 327 stated the settled rule as ‘It is only the 
widow of the last full owner who has the right to take a son in adoption to such owner and 
that a person in whom the estate doos not vest cannot make a valid adoption, so as to 
divest ( without their consent ) third persons in whom the estate has vested of their pro- 
prietory rights’ (p. 829 ) and then specifies four exceptions to this rule. It is submitted 
with great respect that the Privy Council decision is most unsatisfactory and does not 
correctly interpret the words of the Maytkha and the spirit underlying it, The Mayikha 
is here explaining the words of Wasistha ‘ anyatranujiiinid--bhartuh ‘ and is obviously 
combating dhe view of the Benares lawyers represented by Nanda Pandita ( vide p. 116 n. 
2 above ) that a widow cannot adopt at all or without an authority from the husband. But 
there is nothing to show that he establishes the proposition that even a widow in a joint 
Hindu family can adopt not only without authority from her husband but also without the 
authority of (and even against the wishes of ) her husband’s undivided father or brothers, 
The noble Lords say ‘ The Miyükha and the Kaustubha which govern the Mahratta schoo} 
regard adoption by & widow as a religious duty which does not require the authority either 
of the husband or of his kinsmen’ ( 35 Bom. L. R. 200 at p. 209). But this is entirely 
wrong since the Mayükba expressly says, (p. 117 11, 4-5) in the case of a widow adoption takes 
vlaca even without it ( i. e. husband's permission ) with the assent of the father and failing 
him with that of the kinsmen.’ The Privy Council ignore these words of the Maytuükhs 
and also forget what Katyfyana (quoted by the the Mayukha) expressly says about the widow 
engaging in religious aots without permission. Vide Sidappa v. Ningangauda 16 Bom. In 
R. 663 and Yeshvadabai v. Ramchandra 29 Bom. L, R. 1820. where Payappa’s case has 
been followed; but see Sangangauda v. Hanmanigauda 38 Bom. L. R. 1925 (where it was 
held that if a person dics leaving his widow anda son and that son dies leaving a widow, 
the power of the mother to adopt is at an end and cannot be revived even by the consent 
given by the son's widow ) and Shivappa v, Rudrava 34 Bom, L, R, 539, 
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The above is said in the Mit&kgar&!. It is proper to hold that this is the 
purpose of this text, since any other purpose is impossible. Dwrebándhavam 
(in Vasistha) means ' one of another caste '. 


My* venerable father says that even ono who is married or who has 
had sons may be taken in adoption. And this is proper, since there is 
nothing opposed ( to this view ). 


As regards ( the verses of ) the Külik&pur&pa ; 


Oh king that son, whose sarhsk&ras ( purifioatory ceremonies ) up to 
(i.e. including) cūdā ( tonsure ) have been performed with the gotra 
'( famify name) of his (natural) father, does not (i.e. cannot ) 
attain the status of the (adopted) son of another. When the ceremonies of 
cada, upanayana ( investiture with the sacred thread ) are performed 
under his own gotra ( by the adoptive father ), the dattaka and the other 
kinds (of sons) become (recognised as) sons in the adoptive family, otherwise 
they are called dasa ( slave). Ohking! after the fifth year ( from 
birth ) the adopted sons and the rest cannot be ( recognised as) sons. 
Having taken ( in adoption ) one who is five years old one ( the adopter ) 
. Should first perform the putresti 3 


1. The Mit. on Y&j. II. 182 after quoting Manu 9. 182 says that the text is meant 
to forbid the adoption of another when it is possible to adopt a brother's son and that the 
text does not lay down that & brother's son is one’s ‘own son for all purposes, as such an 
hypothesis would be opposed to the rule laying down that one's widow, daughter and 
daughter's son succeed before a brother's son. 

2. This passage of the Kalikapurana is quoted in Gangasahai v. Lekhraj 9 All. 258 at 
P. 906, where also-the two translations of Sutherland and Colebrooke (of this passage) 
are set out and that of Sutherland approved. At p. 316 the comment of the Mayükha 
about the passage: being of doubtful authenticity is quoted and it is held that the authen- 
ticity of the passage is extremely doubtful (p. 818). In Raja Mukund v. Shri Jagan, 
nath 2 Patna 469 at p. 477 the passago of the K&lik&purína is roferred to and it is 
held that a boy may bs adopted till his wpanayana and that it does not matter if 
the Cüdü ceremony is performed in the family of birth and that puírc$s(i is omitted at 
the time of adoption. Vide also Chandreshwar Prasad v. Bishehwar Pratap 5 Patna 
TTT at p. 844 (where the passage of ‘the Kalik&pur&na as to five years was held not 
binding ). 

8. These versos of the K&lik&pur&na stats four propositions, viz. (1) if all sarskáras 
from j&takarma to oüd& ( i. e. including cüd&) have boen performed in the family of the 
birth, that boy cannot be adopted in another family; (2) if a boy's cenda and later 
ceremonies are, performed in the adoptive family he is fully an adopted son; (8) & boy over 
five years of age cannot be adopted at all; (4) a boy up to five years ( but not more) whose 
cüdà was performed in the family of birth may bə adopted, provided the putresfi is per- 
formed first before any other sarhskaras aro performed in the family of adoption. The cuda 
was performed generally im the third year and the tufts on the head were kept according 
to the pravaras, Vido Manu II. 85, Ap. Gr. S. VI, 16. 8, 6-7 and notes to V. M. p. 187 
According to Panini (IL. 1. 18) & is used in the senso of exclusive limit ( maryada ) 
and inclusive limit ( abhividhi). Vide notes to V. M. p. 188 for tho conflict if @ were 
taken in the sense of marydda, Nil. says that there verses apply, ifat all, to the adoption 

* P, 114 ( text ). 
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That passage refers to one whois not of the same gotra. In the 
word ' ücüdüntam ' ' &' is used in the sense of ' inclusive limit’, sinoe 
‘if it were taken in the sense of ' exclusive limit’ there would be conflict 
with the verse ' when the ceremonies of cidd and Wwpanayana ke.’ 
This text, however, should not be much relied upon, since ib is not found in 
two or three copies of the Kalikapurana. 


The dattaka ( adopted ) son is moreover of two sorts, kevala (simple) 
and dvydmusydyana ( the son of two fathers ). The former is one who 
is given with out any condition, while the other is one who is given with the 
condition ' this son belongs to us both '.! Of these the former should per- 
form the obsequial rites, sraddhas and the like of the adopter alone ( and 
not of the natural father ). To explain. The acceptance (the ceremony of) 
adoption ) of a son requires a bhdvya ( the goal to be accomplished ) to be 


of a boy who is not of the sams gotra, His real view is that thes» verses aro without 
authority and probably spurious. In Dharma v. Ramakrishna Y. L. R. 10 Bom. 80 it is 
said (at p. 84) that Nilakantha’s interpretation of the Küliküpurüng passage as referring 
io asagotra boy causes a difficulty, but ‘it doss not, we think, follow that because he 
explains the text and comments upon it, he therefore adopts it’, At p. 86 the conclusion 
reached is ' we must hold therefore that the adoption of a married asagotra brahmana is not 
prohibited by the Hindu Law in forces in this presidency’, In Kalgauda v. Somappa 33 Bom. 
669=11 Bom. L. R. 797 (where a married Hindu having a son was given in adoption) it was 
held that he alone passed into the adoptive family and that his son born bofore adoption re- 
mained for purposes of inheritance in his natural family. In Advi v, Fakirappa 42 Bom, 
547 it was however held that a son who was in the womb when his father was adopted passed 
into the adoptive family with his father. In Viraragava v. Ramalinga 9 Mad. 148 (F. B.) 
it was held that (in South India) a brahmana of the sama gotra may be adopted after 
upanayana but before marriage. Lingayya v. Chengalammal 48 Mad. 407 holds following 
ths Dattaka-candriks that even a s'üdra cannot b2 adopted after his marriage. 

1. Some writers( such as Mandlik, Hindu Law p. 503 ) were of opinion that the 
dvyamusyayana form had become obsolete. But decisions of courts hold otherwise. In 
Basava v. Lingangatda 19 Bom. 428 at p. 467 Jarlino J. was not inclind to hold that 
the dvyamusyayana son was obsolete in this age in the southern parts of the Bombay 
Presidency. In Srimati Uma Deyi v. Gokoolanund 5 I. A. 40 ( = 8 Cal. 587 ) this form 
was recognised and it was said (at p. 51)‘ to constitute a dvyamusayana ithere must be 
special agreement batween the two fathers’, In Chenava v. Busangavda 21 Bom. 105 it 
was held that the practice is prevalent among Lingayats. In Vasudevan v. Secretary 
of State 11 Mad. 157 it was held that on the Malbar Coast among the Nambudri 
br&hmanas the dvyamusy&yana is the ordinary form of adoption. The power of ndop- 
ting in this form is not confined to brothers but may ba exerised by their widows 
( vide Krishna v. Paramashri 25 Bom. 587 = 3 Bom. L. R. 78 ). In Laxmipatirao v. 

'enkatesh 41 Bom. 315 ( = 19Bom. L. R. 28 ) ltis said that whether it is a brother's son 
or any one else that is adopted an express stipulation that the boy is to ba the son of both 
is necessary ( at p. 334 the passage of tho Mayiikha is quoted ). Vide also Huchrao v. 
Bhimarao 42 Bom. 277 ( = 20 Bom. L. R. 161). In Behari Lal v. Shib Lul 96 All. 472 
the natural mother of the dvyamusy&yana son was preferred as an heir to a bandhu of 
tho adoptivo father. In Basappa v. Gurulingawa 95 Bom. L. R. 75 it was hold that on 
the death of an unmarried dvy&musy&yana adopted son his adoptive mother and natural 
mother both inherited as heiresses, 
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stated and ( therefore ) in the passages prescribing that (the adoption of a 
son ) such as ' one about to take a son in adoption ' xo ( Vasigtha Dh. 5. 
15. 6), the son is stated to be the bhdvya! by the word ' putram ' being 
used in the accusative case. Andit is not possible ( in the case of adoption) 
to cause a son to be in the same sense in which a male child is born. 
Therefore by the word “putra” (in Vasistha’s text and similar ones 
on adoption ) all the purposes served by a son are to be figuratively under- 
stood and the adrsta ( the unseen result ) that urges one to perfoum that 
( act of adoption ) must be accepted as the bhdvya ( in the passages laying 
down adoption ). Therefore ( on the adoption tuking place ) those actions™ 
which spring from such special relationship as that of father and son take 
place in the adopter's family ( so far as the adopted boy is concerned ) 
Therefore is it that Manu (9. 142 ) says :* 


1. Bhūvyu literally means ‘ what is to be made to oxist or whatis to be causcd to bes! 
As wo say *y&gona svargam bhavayet’ (one should cause svarga to be by means of sacrifico), 
whero the goal to bo accomplished (svargam) is put in the objective case, so in Vasistha's 
toxt putram is in the objective caso and istao bAūvya of the rite of adoption. But the 
boy 'to be adopted already exists, he is not to be brought into existence literally. Honce 
the word ' putram ’ is to be taken in a figurative sense as indicating all the purposes served 
by a son (i, e. paying off a debt, freedom from put hell &c.). When we cannot take the 
expressed or literal sense (s'akym or vacya sense), lakgya sense is to bo taken, Therefore 
what is meant is ‘by the coremony of adopting a son ono should accomplish tho adrista (the 
unseen results) to be secured by means of a son * Tho promise of heaven in the Vedic texts 
prompts a man to perform a sacrifice and so the latter is said to be the prayojaka (what in- 
cites or prompts to an aot), Similarly tho adysia brought about by the adoption of a son 
is the vhdvya and tho prayojaka of the ceremony of adoption, Vide notes to V. Me 
pp. 188--189. 

2. Manu IX, 142 and Nilakantha’s explanations of pinda and svadh@ are quoted in 
Lallubhai v. Mankor bai I. L. R. 2 Bom. 888 at p. 424 and at pp. 425--42G it is proved by 
quotations from the Sarhskaramaytkha that Nilakantha accepted Vij&&nos' vara's explanation 
of the word sapiņ ga, In Sri Rajah Venkata Narasimha y, Sri Rajah Jangayya 29 Made 
487 at p. 449 the words of the Mayukha from ‘ therefore is it that Manu says’ up to ‘co-- 
extensive with tho two’ are quoted and it is said‘ we do not think that there is anything 
in thcse passages which necessarily carries with it the idea that the adopted son is divested 
of property which is his own absolutely at the time of adoption’, In Dattatreya v« Govind 
40 Bom. 429 ( where a person in whom property had become vested as the sole surviving 
male in the family was given in adoption into another family ) it was held, dissonting from 
29 Mad, 487, that a person on adoption lost all rights to the property of his natural family 
that had already become vested in him before adoption. At p. 493 the vorso of Manu is 
translated and it is said ( at p. 484) ‘ thoro is no room for tho distinction that the prohibition 
against taking is confind to the inheritance aftor the adoption and docs not extend to what 
is already inherited before adoption...........£he words are wide onough io include tho estate 
vested in him at the timo of his adoption, provided it is tho estato of his natural father,’ It 
is submitted with groat respect that this Bombay decision is wrong and is opposed to two 
Mimaársà rules of intorprotation, viz about vakyabheda and about bhūta (already existing 
things or facts) and bhavya (future things or stato of facts), Vide abovo p. 1127 1 and p. 1915 1 
for the latter maxim and pp. 37, 88 of my ‘Bricf Sketch of tho Parva-mimérsa system ' 
for an exposition of how theso faults are committed by the Bombay decision. In 20 Mad 

* P. 115 ( text ). 
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The son given shall not have ( share ) the family name (gotra ) and 
- the wealth ( riktha ) of his natural father; the pinda (the cake offered 
to deceased ancestors ) follows the family name and the wealth; of him 
who gives ( his son in adoption ) the svadha ( the obsequies ) cease ( so” 

- far as that son is concerned ). 


Gotrariktihànugah (in Manu) means ' that follows the gotra and 
riktha ( estate ) 'i. e. it is generally co-existent with the two ( gotra and 
viktha ). Datirima ( in Manu ) means the simple ( kevala ) adopted son, 
since it will be stated later on that in the case cf the dvydmusydyana 
the family name ( gotr@ of the natural futher ) and the rest do persist, 


487 at p. 449 one of the Mimāmsā doctrines appears to be tacitly employed. The Bombay 
decision in Mahkableshwar v. Subramanya 47 Bom. 542 ( = 25 Bom. L. R. 274) seems to be 
opposed in principle to the decision in 40 Bom. 429, In 47 Bom. 542 where a father and his 
four sons partitioned family property and then one of the sons was given in adoption to: an- 
other person, it was held that the son so adopted was not divested by the adoption of the pro- 
erty he took on partition. In Shyamcharan v. Shricharan 56 Cal. 1185 it was held following 
29 Mad. 437 that a man who had inherited property from the family of birth was not divest- 
cd of it on being subsequently adopted by another man. In Manikbat v. Gokuldas 49 Bom. 520 
( =27 Bom. L, R. 414) it was held that whore a person, who is the sole surviving coparcenerin 
his natural family and has a daughter then living, is adopted into another family, his estate in 
his natural family vests in his daughter on his adoption, This case refers to both 40 Bom. 429 
and 47 Bom. 512 with approval. It is extremely difficult to reconcile the three Bombay cases. 
In Rughu Raj Chandra v. Subhadra Kunwar 55 Y. A. 189. at p.148 the case in 40 Bom. 429 - 
is apparently cited with approval,but ina different connection. Vide 56 Cal.1135 at p. 1199. 
` In the very recent case of Lai Kesarba v. Shivsangji 84 Bom. L. R. 1882 Patkar J in an 
elaborate judgment holds that 40 Bom. 429 was correctly decided and follows it. At p. 
1810 the verse of Manu is quoted and translated ( the reading ‘na haret’ being accepted as 
meaning ‘ shall not take ' ), at pp. 1841-12 the gloss of the Maytikha on that verse is quoted 
and on p. 1312 the conclusion is reached that ‘ the gotra so ( i. e. by birth ) vosted in the son 
ceases after the son is given in adoption....Phe gotra and riktha ( the estate ) are inextricably 
joined together in a drandva compound and it would follow logically as well as grammati- 
cally that the adopted son must losc both together and cannot lose the former and keep the 
lattor’. The learned judge docs not however meet the two objections based on the Mimarhsa 
stated above, nor does he correctly understand the Maytkha. The Mayukha does not make 
a sweeping assertion that all connection of the son given in adoption with the family of birth 
ceases. All that the Mayükha says is that the verse of Manu is not to bo taken literally, but 
that it indicates the cessation of all those consequences that are duc to connection with the 
pinda in tho case of the natural father and tho reste The Mayükha does not expressly Bay 
anything about the cessation of property already taken, nor about the cessation of the gotra for 
purposes other than tho pinda. Asa matter of fact the gotra of the natural family has to be 
considered even after the adoption of a boy in another gotra for purposes of marriage. The 
same learned judge in another case observes ‘the simple adopted son is not competent to 
marry within the prohibited degrees either in the natural family or in the adoptive family, 
Fhe supiuda relationship thorcfore is recognised in both the families fov the purpose of prohi" 
bition of marriage’ Basappa v. Gurulingawa 35 Bom. L, R. 75 at p. 80. Thus there is no 
total und absolute cessation af. gotra on adoption for all purposes, but only for those purposes 
in which the pinda ( rice-ball) enters. If that is so as to gotra, there is no reason why in the 


caso of riktha also there is not to be a qualificd cessation, viz, as to inheritance falling in’ 
after adoption, 
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( even after adoption ), P inda (in Manu ) means, according to Medbà- 
tithi, Kulltike and others, S'rüddha and the rites after death. Others say 
that pinda moans the sapinda relationship and svadhā means obse. 
quial rites, sraddha and the like. Really speaking, just as in the text ‘one who 
has male issue and: whose hair are black may consecrate the sacred fire’ a 
particular stage of life ( age ) is indicated ( and the words are not to be 
taken literally ) or just as in the passage ‘he ( the priest ) measures half 
outside and half inside the vedi ( altar ) ' a certain region ( for planting the 
sacrificial post ) is indicated, similarly * here also (in Manu 9.142) the 
words gotra, riktha, pinda and svadhā indicate all consequences what- 
ever in relation to the natural father and the rest that are brought about by 
( their ) connection with the pinda and this passage conveys ( by those 
words ) the cessation of all those ( consequences ). From this follows also 
the cessation of the relation ( of the boy given in adoption ) to his full 
brothers, paternal uncle and the rest. Therefore’ also the son born of 
the kevala datiaka (simple adopted son ) should perform the sapindi- 
karana, the parvanas'rdddha and the like rites of his father ( who was 
adopted ) in conjunction with the adopter alone ( and not with the natural 
father). Similarly his son also ( i. e. the grandson of the adopted man )* 


1. The passage of the Mayükha from this place to the words ' paternal uncle and the 
rest’ is quoted in Laaemipatirao v. Venkatesh 41 Bom. 815 at p. 880 for the proposition that 
the connection of the adopted boy with the natural family is severed except for marriage up 
‘to certain degreos, In Padma Coomari v. Court of Wards 8. I. A. 229 at p. 246 it was held 
that an adopted son succeeds lineally as well as collaterally and in Kali Komul v. Umashan- 
kar 101. A. 188 it was held that an adopted son succeeds to the brother of his adoptive 
mother ; vide Dattatraya v. Gangabai 46 Bom. 541 for a similar proposition. Butin Bhau- 
saheb v, Ramgauda 25 Bom. L. R., 818 it was held that a person who is adopted into another 
family cannot succeed to the property of his maternal grandfather in his natural family. 


2. This sentence is quoted in 11 Bom. L. R. 797 at p. 809 (238 Bom. 669). 


8. Nilakantha does not approve of the literal and forced interpretations of pinda and 
svadha given by others. Ntlakantha as is often the caso cites two illustrations from the 
Piirvamtmamsa. Consecration of sacred firos is enjoined in such Vedio passagesas “a 
brahmana should consecrate fires in spring &o.' There is the passage‘ one who has had 
sons and who has black hair &c,' As consecration of fires has already been ordained, this 
passage only prescribes some detail about it. Ifthe passage be construed literally as laying 
down both conditions ( having sons and having black hair ), there would be two vidhis in one 
sentence (i.e. thore would be vtkya-bkeda) which is a blemish ( vide above p. 1217, 2). A man 
-may have: no son till his hair turns grey and then he cannot consecrate fires if the literal 
. Bense were taken. So by laksana (by indication ) all that the two words mean is that 
vigorous manhood is the time for consecration of fires ( i.e. one must not be a mere youth 
nor old ). Laksana, which is only a fault (ifany ) of words is to be preforred to vükya- 
-bheda which is a fault of sentence. Similarly the words ‘ he measures half inside &c.* are 
snot to be taken literally, but only as indicating the region where the post is to bo planted. 
-Vide Jaimini III. 7. 18--14 and notes to V. M. pp. 190-191. So in Manu's verse the 
words pinda, svadh& and the rest are nof to be ‘taken literally. There is on adoption not 
only savaranc3 from the natural father as.regards gotra, estate, pinda, but there is a 
gaverano: for all purposes with the natural father's family.  S'rüddhas are subdivided jn 
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After starting the topic of deydmueydyanas (sons of two fathers ) 
with the words “Now if sons, whether adopted, purchased or born of appo. 
inted daughters ( putrikd ), become devoid of pravara (i, e. lose the pra- 
Vara and therefore the gotra they had by birth) on account of their being 
accepted by another ( as his ), they become dvy&musyanas ', as to what Kī- 
ty&yana ( then) says 1 ! if they ( those who take dattaka &c. ) have no issue 
born of their wives, then these (sons, da#faka, purchased, putrik&putra ) 
shall take the estate and offer pinda to them up to three ancestors; and if 
both ( the person taking and the person giving ) have no issue, they (the 
dattaka, the purchased, the putrik&putra &c. ) shall offer ( pinda ) to both; 
in one and the same @7a@ddha he (the son adopted, purchased &c. ) should 
repeat both the giver and the taker, after having separately intended (the 
same pinda for both ), up to the third ancestor ', that has reference to the 
dvyümusy&yana (and not to the simple adopted son), since" the opening 
words are ‘they become dvy&mugy&yanas'. ‘Therefore the dvyamusya- 
yana, when the natural father or the adoptive father has no other gon, should 
offer the pinda to him and take the estate, but not when another son exists; 
when, however, both ( the natural father and the adoptive father ) have 
auras ( legitimate ) sons, he ( the dvy&musy&yana ) should give pinda 
to none ( of the two fathers ) and should take a fourth part of the shara 
that belongs to the (TG88 son of the adopter, since Vasistha ( 15. 9) 
says ' if after a son is taken in adoption, an @wrasa (son of the body ) be 
born, he ( the adopted son ) shall be the recipient of afourth share ' and 
since Katy&yana says: 


various ways, One division is into pdrraza and ekoddista, Parvana s'r&ddha is one that 
is offered on a parvan i, e, on amavasya ( new moon), full moon &c. It is performed with 
special regard te three paternal ancestors with whom are associated the wives of the 
three paternal ancestors and the three male ancestors of one’s mother and their 
wives also are invoked in ‘this s’raddha, The ekoddista is performed for a single 
person. Sapindrkarana is a rite performed for a deceased person at the cnd of a year from 
death or on the 12th day from death, wheroby from boing a preta he is raised to the 
position of a pitr and shares the rice cakes along with the ancestors. Fhe son of the 
kevala dattaka, according to Nilakantha, is to offer in the pirvana &c, pindas to his father, the 
adopted man, to the adopter alone ( as his grandfather) and to the adopter's father, but 
not to the natural father ( of the adoptor ) and the latter's father. Similarly the grandson of 
the kevaladattaka offers pindas to his father ( son'of the man adopted), his grandfather 
(the man adopted). and to his great-grandfather ( the person adopting ), but not to 
the natural father of the man adopted, though the latter also is in a way a great-grandfather. 
1. This passage is variously read by Haradatta, DBhattoji and others. When offoring. 
one pinda, the dvyamusyayana was tointend it both for the giver and the adopter whose names 
he was to repeat, the second for the father of the giver and of tho adopter and so on. 
According to some writers two pindas were to ‘be offered to the giver and tho adopter 
separately, two to their fathers nnd two to their grandfathers. Vide notes to V. M. pp. 193-104. 
In a well-known verse, several means for arriving at the correct purport of a passage are 
laid down, viz. wpakrama (opsning words ) and upasamhira (concluding words), 
nbhyas» ( reiteration ), apZreatà, phala, arthavada and upapatii. Nilakantha hore relies 


on the first means ( upakrama ). 
* P, 116 ( text ). 
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If an @U7G8G son be born, the ( other kinds of ) sons take the fourth 
rhare, provided they belong to the same caste; but those ( secondary 
sons ) who do not belong to the same caste (as that of their father ) are 
entitled to food and raiment ( alone ). 


, The reading of the Kalpataru is ‘ take the third share’.  Vijfiáne- 
svara says’ that ' savarndh (in the verse of Katy&yana ) means ' the 
ksetraja, the dattaka and the like’. When both ( the adopter and the 
giver of the dvyámugyüyana ) have no ( other ) son, he( the dvy&musya- 
yana ) should perform a single sraddha only for both ( giver and adopter ) 
in the manner already declared above in the words ‘in one and the same 
sraddha &c. ' As to what Karsnajini ( quoted ) in Hemadri says :2 


Whoever may be the members belonging to the respective families of 
the fathers ( natural and adoptive ), the adopted sons and the rest should 
perform their conjunction ( sapindtkarana ) on their death with the 
piira in the respective families ( of birth'or adoption ). The sons of 
them ( of the dattake and the rest ) should perform ( the sapindikarana 


1, The Mit. on Yàj. II. 182 gives this explanation of savarndh and explains asavarnah 
as 'k&ünIna, güdhaja, sabodhs, and paunarbhava. ' 

2. These verses have been variously explained by Kamalaikara, Hemüdri and others, 
Vide notes to V. M. pp. 194--197 for detailed explanation. The sapindrkarana of a deceased 
person is always made with reference to his three immediato paternal ‘ancestors. If a 
person dies in the natural father's or adoptive father's family of the daitaka and he has 
to perform the sapindikarana of that man then ho ( the dattaka ) should associate the 
deceased with tho latter's three ancestors, Ifthe datiaka is himselt dead, his sapindrkarana 
has to be performed by his son with tho three ancestors of the dattaka, father, grandfather 
and great-grandfather. But he had two fathers ( natural and adoptive). So in the place 
of the father of the dattaka, two names (of the natural and adoptivo fathers ) are to be 
xepoated when offering the pinda for tho father of the dattaka. If the grandson of the dattaka 
has to perform the sapindana of his own father (i.e. of the son of the dattaka ), then the 
dattaka will be the father of the deceased and the grandfather of the deceased would be the 
natural and adoptive fathers of the dattaka. Nilakantha says that itis only the natural 
Ínthor of the dattaka whose name is to be taken as the grandfather ( when the deceased is 
the son of tho dattaka), When it is the great-grand-son of the dattaka who has to 
perform the sapindana of his deceased father (i.e. of the grandson of the datiaka ), the 
father of the deceased is the son of the dattaka, the grandfather is the daítaka himself 
and the natural and adoptive fathers of the dattaka occupy tho place of great-grandfather, 
The question is whether in the sapindana of the grandson of tho datiaka by the groate 
Grandson, both names are to be repeated with referonce to the pinda for the 
groat-grandfather. The answer is that there is an option, viz. the name of the natural 
father of tho dattaka must be taken as the great-grandfather of the deceased grandson 
of tho dattaka, but the name of the adoptive father of the dattaka may or may not be taken 
with reforonce to the pinda for the great-grandiather. The words ‘esi tripaurust’ are 
capable of several meanings, According: to “Nilakantha they seem to menn that tho 
relationship duo to pinda extends only up to three generations i.e. the adopted son, his 
Son and grandson are connected with tho adoptor by pinda relation, but the great- 
geand-son of tho adopted parson is not so connected with the adoptivo father, 
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of the dattaka ) with two (natural and adoptive fathers), while the grand. 
sons of them ( of the datiaka and the rest ) should perform ( the sapindi- 
karana of their father, the son of the dattaka ) together with one (i.e, 
the dattaka ). As regards the fourth generation ( i. e. the great-grand- 
son of the datíaka ), there is an option. Therefore this pinda relation- 
ship extends to three generations only. "On days ( such as new moon) 
common ( to all deceased ancestors for performing s/r&ddha ) there is no 
distinction as regards members of the groups ( of the dead on the naturel 
father's side or the adoptive father's side ), but on the day of the 
anniversary of death they ( the datiaka and the rest) should perform 
according to the prescribed rules the sraddha with reference to one 
( deceased person ) only. 


that also has the same import as the text of Katyfyana ( discussed 
above ). The meaning is as follows. The dvyamusyayana adopted son 
and the like should perform the sapindikarana of persons dying in the 
families of their natura] father and their adoptive father with members of 
their own group, viz. their fathers and the rest; bub the sons of the adopted 
son and the like should perform ( the sapindikarana ) of the latter in con. 
_juction with both the natural and adoptive fathers, The grandsons of them 
( of the dattaka kc. ) also ( should join) their ( deceased ) father with the 
dattaka, who is their grandfather and with the natural father of the dattaka 
( who is their ) great-grandfather. Caturthe puruse (as to the fourth 
generation ) means ' as regards the great-grandson of the dattaka', 
Chandah means ‘ volition’. (The meaning is that ) the great-grandson 
of the dattaka performing the sapindana of his own father i. e. grandson of 
the dattaka may repeat the name of the adoptive father or not, but he must 
repeat (or invoke) the name of the natural father (of the dattaka). Ab the 
new moon and other times that are @é7h@rana ( common, i.e. when one 
may perform a sraddha for all ancestors &c. ) sraddha should be offered to 
members of the families of the natural and adoptive fathers, while on the 
day of the anniversary of death a sraddha called ekoddista should be per- 
formed with reference to one ( deceased ) person only. 


Some, however, say that there is no such thing as a kevaladattaka 

(a simple adopted son), because there is no text containing a positive injunction 

: about him, and further that, since there is no text positively prescribing the 
condition ' this son belongs to us both ', a son taken ( in adoption ) even 

without such a condition is still a dvyamusydyana and that by him 

two s'rāddhas or one sriddha intended for both the natural and adoptive 

fathers should be performed on the day of the new moon and the like, 

while the son of him ( of the adopted man ) should perform the sapindi- 

karana and the paérvana.s'rdddha and the rest for the adopted man 

(when dead ) in conjunction with both the natural and the adoptive fathers 

* P.117 (text) 
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and that the same holds good with reference to the son of that ( son of the 
dattaka ) This requires consideration (i. e. this is not quite correct ). 
Although the kevaladattaka! has not been mentioned anywhere oxpressly. 
by that very word, yet he ( the kevaladattaka ) does follow ( is established 
ag & Separate entity) by implication from the fact that the text of Manu ( 9. 
142 ) already mentioned declares the cessation of all connection ( of the son 
given in adoption ) with the natural father and others and that this ( cessa- 
tion of all cennection ) is wanting in the case of the dvy@musyyana.? 
Moreover, the text of Gautama (Dh. 8. 4. 8 ) Cone should marry a 
person who is) ' beyond the seventh from out of the relations of the father 
and of the actual procreator and beyond the fifth from out of the relations 
of the mother’ lays down a prohibition of marriage up to the seventh degree 
in the family of the procreator, which ( prohibition ) would be superfluous 
as regards the dvyamusy&yana, since in him there does exist ( according to 
all writers ) sapinda relationship ( with the procreator ). Hence in order 
to give this ( passage of Gautama ) its full meaning ( or purpose ) the 
(existence of the) kevaladatiaka (as separate from  dvyümugyd- 
yana ) must be admitted, since as regards him the cessation of the sapinda 
relationship is declared ( in the text of Manu ). And moreover there is a 
conflict between the following ( verse ) from the Pravarddhyaya’ ; 


1. The passago from this line to the sutra of Gautama and the comment thereon 
in referred to in Ramangauda v. Shivaji (1816) P. J. p. 78:for the proposition that the 
marriage ofa brahmana with his sister’s daughter is void on the ground ‘of supinda-ship 
in the absence of special custom, 

9, Nil. is quite right here. His argument is that when Manu spéaks of completo 
cessation of connection with the natural father he is speaking of a kevala dattaka, though he 
does not use:that word, since all toxts are agreed that as regards the dvy@musyayaya there is 
no such complete cessation. 

Gautama’s sūtra is similar to what Yaj. (1. 53) and Manu (8. 5) say ; Gautama, however 
iniroduces the word ' brjinah' after the word ' pitr-bandhubhyah’. In ancient times there , 
were several secondary sons, such as k$ebaja, puiriküputra &c. "Phoreforo it was possible 
to find that one person was in law the father of a person, while the actual progenitor was an+ 
other, ase. g. in the case of niyoga, the son born of s woman belonged to her husband, while 
the actual procreator ( bijin ) might have been the husband's brother, or sagotra or some one 
else, "Therefore Gautama laid down that prohibition on the ground of sapinda relationship in 
marriages extended up to seven degrees on the legal father's side as well as on the procreator's 
side. Itis however not easy to seo how this sūtra helps Nil. in establishing the existence 
of kevala datiaka. Gautama is nob laying down here a new rule unknown from another source, 
He simply summarises the rules deducible from the practices of the $isfas of his day and 
therefore this sūtra must be regarded as a mere reiteration, just as his sūtra about ownership 
was held by Nil. to be a mere reiteration of what was well-known, 

8. Iu the S'rauta sütras thero isa chapter on pravaras. Whence this verse is quoted 
it is difficult to say, A man cannot marry a girl born of the same gofra as his. Somo 
gotras have only ono pravara, some have threo and some havo five pravaras. The gotraa 
may bo different, but one or more pravaras may bo common to two goiras. A man cans 
tiot matry a girl whose father's pravara is tho same as his, Pravaras aro thoso sages 
Whose names are invoked by the sacrificor at the time of selecting pricsta at a sacrifice or 

“P, 118 ( text ). 
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those who are duyamusyayanas such as those adopted or bought 
cannot marry in both gofras just as in the case of S'auhga-S ais iri. 


which declares that the dvyümusy&yana has both gofTra8 and the verse 
of Manu ( 9. 142 ) which declares (in the case of the adopted son) the cessa- 
tion of the gotra of the natural father; this conflict can be removed only 
by (postulating) a distinction (of dattaka) into kevala ( datiaka ) and dvyi- 
mugyüyana. For these ( three ) reasons the ( existence of the ) kevaladatiaka 
also is established. 


It is for this reason (i. €. on account of the distinction between kevala- 
dattaka and dvyamusydyana ) that, after declaring on the strength of the 
text of Manu the cessation of sapinda relationship between Arjuna, the 
son of Kunti who was given as an adopted daughter to Kuntibhoja by gre, 
and Subhadra, a daughter of Vasudeva son of Stra, and after declaring that 
this passage of Gautama ( 4. 8 ) is merely concerned with the prohibition 
(in marriage ) of even a girl born in the line of (santana) the pro 
creator, and after raising the doubt that Subhadrā was not fit to be 
married by Arjuna, Bhatta Somesvara puts forward the explanation 
( refuting the doubt ), viz. the assumption of a distant relationship, which 
( explanation ) was offered in the Vartika’ ( viz. the Tantravartika of 


they ate, according to others, tho ancestors of tho founders of oach gotra.  S'ais'iris aro d 
sub-division of the Katas, who aro a branch of the Vis vámitra gotra, whilo the: S'uügas 
are a subdivision of the Bháradv&ja gotra, On the wife of a S'aunga a S'ais'iri begot a 
Bon by "yoga. Tho descendants of the son so begotten came to be called S'aunüga-S'ais'irís 
and they could not marry in both gotras viz. Bh&radv&ja and Vis'v&mitra. Vide notes 
to V. M. p. 199. Fhe argument of Nilakantha is that the conflict between the verso from 
the pravaradhyaya and that of Manu leads to the inference that they ‘refer to distinct 
kinds of duttaka (i. e, there isa visayavyavastha ) viz. dvyamusyayane and kevala. 

1. Mandlik(p.62) iu his translation makes a mess of this somewhat difficult and invol« 
vod passage. He had apparently no clue to what the Vártika was and what Somes’ vara said. 
His translation ‘by an explanatian founded ona Vartika text that there was no relationship 
(bstwoen Arjuna and Subbadra) after the adoption ' is absurd. Mr. Gharpuro (p.86) 
follows him almost word for word. Tho Vartika is the Tantravirtika of Kumarila and 
Bha[i» Somes’ vara is the author of a learned commentary on the Tantravarlika, called 
Ny&yasudhà (or Rápaka). The Tantravürtka enters into an elaborate discussion ( pp. 
128-188) about the lapses from good conduct attributed to ancient sages and epid 
heroes. The charge brought against Vasudeva (Kisna) and Arjuna is that they 
Married their own maternal uncle's daughters, Rukmini and Subhadr& respectively, 
which is forbidden. From ancient times there was a conflict of views as to marrying one's 
maternal uncle’s daughter, Baudhayana ( Dh. S. I.1, 17-91) says that this was 
practised by the southerners and condemns it himself. But some southern writers like 
Madhava and tho author of the Smrticandrika defend the practice. Sira had a son 
Vasudeva and a daughter Priha, He gave Prthi in adoption to his patornal aunt's son 
Kuntibhoja ( Mahabharata Adi, 111. 1-8). Tho son of Prth& (or Kunti) was Arjuna 
Subhadr& is spokon of as the daughter of Vasudeva and sister of Vasudova ( Krsna). 
Vide Adiparva 219, 17-18. Arjuna married Subhadr&, who was thus his maternal uncle' 
daughter if the texts are tobe taken literally. Buta maternal uncle's daughter is a very 


Enid s] abortion it 
Kumürila). As to what a writer says ' Somes’vara on the strength of Gau- 
tama's text declared that Kunti had sapinda relationship for seven genera- 
tions in the family of S'tira also’, that remark arises from not ( carefully ) 
studying the work ( of Somes'vara ) For, he (Somes vara), having first refer- 
red to the cessation of sapinda relationship ( on the strength of Manu), 
spoke of the text of Gautama as meant to prohibit ( marriage ) in the family 
of the progenitor, buf not as conveying that there was sapinda relationship 
( of the adopted for seven generations in the family of birth ). 

Thus the two kinds ( of adopted sons), kevalu and dvyámugydyana, 
being established, the condition also ‘ this belongs to us both, ' is established 
(in the case of the dvya@musydyana ), since it has an evident ( visible ) 
purpose, viz. that the adopter may know that he ( the son taken ) is the son of 
two fathers. 

"And the simple adopted son (kevala dattaka ) has sapinda relation- 
ship for seven generations in the family of the adoptive father (palaka- 
pitr) and for five generations in the ( adoptive ) mother's family. 


near sapinda (being third from the common ancestor), Vide Yaj. I. 592-58. The 
answer of the Tantravartika is that Subhadr& was nota real sister of Vasudeva, but only 
his cousin, such as a maternal aunt’s daughter. In popular language such a female 
cousin is called sister and Somes’ vara notes that among tho Latas (people of southern 
Gujarat) that was the case in hisday. This assumption of ‘a distent relationship in 
Subhadr& to Vasudeva (sambandha-vysvadhána-kalpan& ) is the explanation thao 
Kumirila offers as against the chargo that Arjuna married his maternal uncle's 
(Vasudeva's) daughter. Not being the real sister of Vasudeva, she was not the 
daughter of Vasudeva, Somo urged that Kunti being given in adoption, thore was cessation 
of her relationship with the family of her natural father S'üra and his son Vasudeva 
according to Manu ( 9. 142 ) and so her son Arjuna could very wall marry Subhadrá even 
if she was the real sister of Vasudeva and tho daughter of Vasudeva and there was no 
necessity to assume that she wasa cousin only. This viow of some quoted by Somos'vura is 
referred to by Nil. in tho words‘ after declaring tho csssation...son of S'ūra’. This view is 
met by the argument that, though Prth& was adopted by Kuntibhoja, still thero is an express 
prohibition in the text of Gautama( 4'8 ) about marrying one within seven degrcos in the lino 
of the procreator ( S'üra, the natural father of Prtha here) and so if Subhadr& wero really 
the daughter of Vasudeva, she would be b?jasantünajü with reference to Prtha’s son and 
would be ineligible for marriage (apa: ineya) with Arjuna, All this is compressed in the words 
‘after declaring ...and after raising the doubt....by Arjuna.’ All this discussion ‘serves 
the purposo of establishing that there aro two kinds of dattaka, kevala and dvyamusyayana. 
Prthü was kevala duttaka and so it could bz urged that there was cessation of sapinda rela 
tionship, The words of Gautama simply prohibit in express terms a marriage with one born 
within certain degrecs from the progenitor (but they do not positively say anything about 
sapinda relationship ), Somes’ vara himsclf held the view that Subhadra was only a cousin 
of Vasudeva (i.e. he assumed with Kumarila that there was sambhandhavyavadhüna ) and, 
so Arjuna was not guilty of marrying a maternal uncle's daughter, Vide notes to V. M. 
pp. 192-201 where the relevant passages from Kumarila and Somes’ vara are quoted, 
* P. 119 ( text ). 
V. M. 17 n 


130 VYAVAHARAMAYUKHA A = ated "We 
As regards what Vrddhal—Gautama says :— 

, "Those sons, viz. the @atiaka, the son purchased and the like that were 
made so with the adopter's gotra, become members of the gotra ( of the 
adopter) by the rites (of adoption), but sapinda relationship (between the 

` adopter and the adopted ) is not prescribed (as arising fromthe rites) 

and as bo what Brhan—Manu says :— 
Sons given, purchased and the like have sapinda relationship with 
' their natural father to the fifth and seventh? degrees, but they take the 
gotra of their adoptive father, 
as.regards also what Narada says :— 
^ Sons (secondary) are brought. up in the- respective gotras (of the 
adoptive fathers ) just like (legitimate ) sons for religious purposes; 
they are intended to participate in the share (of property r and in the 
funeral cake only, ° ; 
all these texts are without any authority * " e. they are spurious or apo: 
eryphal ). Even if they be authoritative, they serve the purpose ‘of propound- 
ing thab the duyamusyêyana has no sapinda relationship for seven-gene- 
rations in the family of the adoptive father, since as regards the simple adop- 
ted son ( kévala-dattaka ) sapinds relationship for seven generations in ‘the 
adoptive father's family has been declared by the text of - Gautama ( Dh. 
B. 4. 8) cited above and since by the text of Manu ( 9. 142) ‘the cessation 
of sapinda relationship in the natural father's family has been declared.. 
As regards the dictum of a respectable author in the Sdpindyanirnaya 

“a boy ( given in adoption) whose 4panayana and other purificatory cere- 

monies ( samskdras ) were performed with the gotra of the natural father" 
has sapinda relationship in the natural father's family for seven and five ge 
nerations on the father's side and on the mother's side ( respectively ) and in 
the family of the adoptive father for three generations, since in the adoptive 
father there is ( in such a case ) absence of the status of being the procreator 
and of the status of being the author of investing with the sacred thread, 
which ( two positions ) bring about the status of being a piir ( father ) 5; while 

1. This passage of Vrddha-Gautama (and Mandlik’s translation) is referred to in Valubai 
v, Govind 1 Bom. L. R. 770 at p. 774 and the argument that'gotrat&' meant ‘ stato of 
lineage ' was not accepted. The words‘ svagotrena krt& ye’ may also mean‘ who woro 
adopted being of the same gotra ( in their natural family ) as the adoptor's (gotra )’., 

9, These words refer to the rule that sapinda relationship extends to seven degrecs 

‘on the father's side and five degrees on tho mother's. 

' 8. The word ‘ only ' suggests according to the D. M, that there is no sapinda relation- 
ship with the adoptive father, while according to tho Sapindya-mimarmss quoted in the 
Nirpayssindhu tho word, does not altogether negative that relation with the adoptivd father, 
but negatives if for seven generations, 

4. Akara means “the original and authoritative works ona s "astra ” and so “ana- 
kar&ni ' means ' not found in any authoritative work (like Apar&rka &e )- x ' 


“ 5. One who initiates into Vodic study to which Upanayana leads is called pin, 
Vide Mariu II. 146, 


* P, 120 ( text ), 
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one ( adopted ), whose ( tipanayana and other ) sainskdras are performed with 
the gotra of the adaptive father has sapinda relationship only with the adoptive 
father and the rest for seven and five generations’, wo do not know on. what 
authority ( or source ) this dictum is based. And morever, if the adoptive 
father has not the position of a pttr( father.) on account of the absence. of 
being the procreator and being the initiator into Vedic study (in the case of 
an adopted son whose wpanayana was performed in the natural family ), 
how i is it that ( it is said that) the dattaka has sapinda relationship ( with 
the adoptive father ) for three generations or how is it that he is to perform 
the sriddhas of the adoptive father and the rest?. Nor can it be said that 
being the piér( in the primary sense) is necessarily co-existent with ( or ins 
variably concomitant with ) sapinda relationship *, so that when there is ab- 
sence of pitriva (in the primary sense of being the procreator or the initia: 
tor into Vedio study ), there would result the absence of sapinda relation- 
ship. As a matter of fact the sapinda relationship ( of, the adopted boy) 
with the adopter and the rest has already been declared by such texts. of 
Gautama and the rest as beyond the seventh out of the fathers relations’ 
( Gautama Dh. 8. 4. 3). This is the direction (i. e this will suffice to 
elucidate this topio )." 


Now ( begin ) the rites of the gift and acceptance of a son. All (men ) 
that haye several sons have the power to giye (in adoption) only that son 


1. The Sapindyanirnaya is a work of S'ridharabhatta, a paternal grand-uncle of Nila- 
kantha. Ono ms. of it in the Deccan College collection was copied in 1501 A.D, At the end 
of another ms. (No. 209 of 1882-88) itis called Saipindya-dipika also, On account of this 
relationship Nilakantha uses the plural and the word ‘ manya ' ( worthy of respect ) with 
reference to the author. Vide notes to V. M. p. 206 for quotations:from tho work. 

2, ‘This sentence is quoted in 86 Bom. 339 at p. 850, 

3. In the words from ‘if the adoptive father’ ‘Nil. argues against the dictum of the 
Sipindyanirnaya. Tho argumont of the latter work is that a man is called a pita either be- 
ese he procreates the son or boenus: ha porforms his upanayana (which is asif a second 
birth ). Ifa boy is adopted after upanayana the adoptivo father cannot claim to bea pit? 
af that boy in any one of these two senses; then Nil. asks, why should the Sapindyanirnay a 
yet say that thore is sapinda relationship for three generations ? The Sapindyanimaya might 
reply that where the adoption takes placo after upanayana, thore is pifrtva in both ways in 
the natural father and so thore is s&pindya with the natural father for seven generations and 
with the adoptive father only for three, as a pinda is to bs offered only to three paternal 
ancestors. Nil. roplios by saying that we cannot assort as an invariable proposition that where 
there is pitrtva thoro is also sipindya. That proposition fails in the onse of tho kevala dattuka, 
who, according to Manu, has no s&pindya with tho natural father. Nil further says that 
conceding for argument’s sake that when a boy is adopted after upanayuna is performed in 
the family of birth, the adopter is not his pit@ in any of the two ways mentioned above, it 
would not necessarily follow that thoro is no sapindya botweon thom, sinca as shown above 
pitréva and süpindia are not invariably co-oxistont. He says that on adoption there is tho 
same sapinda relationship between the adopter and the adopteo, whether it takes place before 
or after upanayana is performed in the natural family. 
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who is not the eldest;! while as regards accepting (a son) all to whom either 
no son was born or whose son is dead (have power); women whose hus. 
bands are alive ( are entitled to adopt ) with the permission of their hug. 
bands; failing husbands ( women can adopt ) with the permission of the 
( husband's) father and the rest. In the case of s'Sdras a daughter's son 
or a sister’s son must be taken in adoption and rob any one else; while by 
men of other classes a near 8&pinda (should be adopted), failing him, a 
remote sapinda ( may be adopted ), but not one belonging to another caste, 
The donor, on the day of adoption, having recalled the time (the year, 
month, tithi &e-), and having made the sankalpa ( the religious and solemn 
declaration ) ' I shall make a gift of my son for bringing about a cessation of 
those various consequences that are due to the relationship of father and son 
and the like mutually subsisting between me and others (on the one hand) 
and this son ( on the other ) and for the creation of those various conse 
quences due to the various mutual relationships such as that of father and 
gon and the like between the adopter and others ( of bis family on the one 
hand ) and this boy ( on the other), “should perform the worship of Ganes's, 
svastivacana, the worship of the Mats and Vrddhisr&ddha 3, The adopter, 
having observed a fast on the day previous to the day (fixed) for adoption, 
having summoned his relatives on the next day ( after the fast), having in- 
formed the ruler of the (intended ) adoption of & son, having recalled the time 
( year &c. ), having made the sankalpa ' I shall adopt a son for bringing 
about the cessation of the various relationships of father and son and the like 
mutually subsisting between this boy who is going to be taken (in adoption) 
and his natural father and others and fort the creation of those various 
consequences (or obligations) that are due to the various mutual relation- 
ships of father and son and the like betwoen us and ours (on the one hand 
and this boy on the other)’ and having performed with (an appropriate) 
sankalpa (in each case) the worship of Ganes'a, svastivdcana, the worship 
of the Mätrs, Vrddhis raddha, the choosing of an B&c&rya (priest for the cere- 
mony ), and the honouring of the &cárya with ear-ings, ring, two garments, a 
turban, madhuparka® and the rest, should feast three br&hmeanas and his rg- 
latives. Then the Ge@rya having made the sankalpa ' 1 shall perform my 
duties (in this rite )*, having performed the rites commencing with the mark- 
ing out of lines on the altar and ending with the consecration of the fire 
(on the altar), having repeated ( the texts) up to ( including ) ' cakgugi ajyena’ 

1. In Vyas Chimanalal v. Vyas Ramchandra 24 Bom. 367 at p. 877 Stoke's translation 


‘all having sons may give in adoption one who is not the eldest’ is preferred to Mandlik's p.08, 
9. 'Fhis passage corroborates the criticism contained in p. 1187.1 of tho decision in Bhima- 
bai v. Gurunathgauda 85 Bom. L. R. 200 ( P, C. ). 
8. For svastiv&cana and the matrs vide above p. 56n1 and p. 48. The vrddhi-s'raddha is 
performed when there is an addition to the family or on a joyful occasion (like marriage ). 
4. This clause is quoted in Kalgauda v. Somappa 11 Bom. L. R. 797 at p. 812. 
5. Madhuparka was an offering of honey and curds made to an &c&rya after he is chosen 
fora rite ud to an honoured guest such as a king, son-in-law, father-in-law, maternal or pater- 
nal uncle &c. 


* P. 121 (text). 
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at the time of placing fuel-stieks on the fire, and ( having made the sankalpa) 
‘ I shall offer to Agni who is the principal deity in this rite, to Vayu, the 
Sun, Prajüpati one oblation each, one oblation again fo fire and six oblations 
of boiled rice to Stiryasivitri, and the rest to (Agni) Svistakri, he should 
perform (all the rites) ending with Gjyotpavana | Then the adopter having 
gone near the giver should make a request ( through the priest) 'give your 
son ', while the giver, after reciting the five 7ks ‘ ye yajtiena ' ( Rg. X. 62. 
1-5 ), recalling the time &o. and having repeated the words beginning with 
‘between me and others’ (vide above p. 182) and ending with ‘for the creation 
&c.' should declare ‘I make a gift to you of this son who is decked with orna- 
ments according to my ability’. Of the five verses ( beginning with the 
words ) ' ye yajfiena ', Nabbinedistha the son of Manava, all the gods, Jagati 
( sre respectively the seer, the deity and the metre ) and they are employed 
in the rite of giving a son. The adopter, having accepted (the boy) with 
the words ' devasya tv& ', having recited the psalm to Kama? as laid down in 
his own sakhi ( recension of the Veda ), having muttered the 7k ‘ angad- 
angat ’, having smelt the head of the boy, having decked him with olothes 
and the like, should take him inside the house to the accompaniment of 
auspicious music. Then the dedrya, having performed the rites beginning 
with the djyasthapana and ending with ajyabhdga®, ond having offered 
oblations of clarified butter itself to the accompaniment of the vyāhrbis ses 
parately and together *, should then offer boiled rice." ‘ Yastv& hrdà' (is 
the mantra ), Vasus'ru& (is the seer), Agni (is the deity), Tristup (is 
the metre ), its employment is in the homa with boiled rice that is the prin- 
cipal (rite ) in the adoption of a son. (After repeating) * Yas-tva hrd&' 
( Rg. V. 4. 10), the offering should be surrendered with the words “this is 
for Agni, ( it is) not mine’ (now). Of (the mantra) ‘ tubhyamagre ', 
Strya-sivitri, Sdrya-savitri, Anustup ( are respectively the seer, the deity and 
the metre). ‘ Tubhyamagre ' ( Rg. X. 85. 38) ; ' this is for Stiry&-sávitri, it 
is not mine '. Of the five ( mantras ) “ somo dadat' (Rg. X. 85. 41-45) 
Süry&-süvitri, Sürya-s&vitri and Anustup (arə the seer, deity and metre ). 
The employment is as before, “Somo dadat’. Then he should finish ( the 
homa to Agni) Svistakrt. This is the ( whole ) rite ( of adoption ). 


We return to the subject in hand. Kātyāyana states a special rule 
about the division of debts: 


1. Ajyotpavana consists in purifying olarifiod butter ‘by passing two kus'a blades 
through it. 

2, Vide As'val&yana-s'rauta 5.13 and Ap, sr. s, 14°11'2 for slightly differing Kamastutis, 

8. Ajyabhügas aro two offerings made to Agni and Soma respectively to the north-east 
and south-east of the dhavaniya fire. B 

4. The vyahriis are the mystic syllables bhiih, Uhuvah and svah. The offerings will be 
acoompanied with these syllables as follows: ‘ Om bhū} svaha, om bhuvab:svahh, om srah 
svahé, om bhürbhuvalrsvah svaha.’ 

* P. 122 ( text ), 
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The debt of the father, the debt (incurred ) in :elation to (i. e. to 
pay off ) the father's debt, one's own debt, and what is incurred by oneself, 
these debts so incurred should always be cleared (provided for or paid 
off ) on a partition with one's relatives (brothers &e.) 1 
Pitryarnasambaddham means ‘ what is incurred for paying off the 
father’s debt^. Aímiyam (one's own debt) means what is incurred by 
another for the maintenance and the like of one’s family '. 
The same author ( says ): 

A debt contracted by a brother, a paternal uncle or mother for the 
sake of the family, should all be discharged by the cosharers of the ( ances- 
tral or joint ) estate at the time of partition. 

As regards also the debt that is less than the Tüktha (ancestral or 

joint estate ), the same author ( Katyayana ) says: 
Having paid the debts and what is promised (lit. bestowed ) through 
affection, one should divide the res: ?. 
Pradatiam means‘ promised‘. Narada (p. 197 v. 82) says: 

* What remains after ( providing for ) the gifts (promised) by the father 
and after paying off paternal debts should be divided by the brothers; 
otherwise the father would remain debtor. 


Piirdaya (in this verse) means ‘ what is promised by the father’, The 
same author (Narada) says: 


*What has been given (or promised) for religious purposes and what is 
donated through affection by the father and the debt incurred by him“ 
self—these and the visible estate should be divided. There is to be no 
( other ) payment out of the paternal estate ( except the above at the time 
of partition ).* 

The meaning is: whatever is given, that is, whatever is promised to be 
given for religious purposes and out ot affection, whatever (debt) is con- 
tracted by the father himself ( this is the meaning of svena yojitam ), such 
debts and the visible wealth should be divided; there is to be no payment 
out of the paternal estate of anything beyond these debts (and obligations ) 
Even when there is a suspicion of some ( paternal wealth) being "not visible 
(i. e. not brought forward for division ), the same author ( Narada ) says: 

Visible wealth ( viz.) houses and fields, quadrupeds (and the like), 
should be divided- If there is a suspicion of (there being) concealed (joint) 
wealth, an ordeal is prescribed in such a ease. Household utensils, beasts 


1. This verse is quoted in Ponaypa Pilla: v. Paypivayyangar 4 Mad. 1. (F.B.) at p. $9. 

2. Thisis quoted in Ponappa Pilla: v. Puppurayyangar 4 Mad. 1 at P. 49. 

9. This verse 15 variously interpreted. Vide notes to V. M. p. 209. Apar&ria and Sm. 
C. explain ‘svena voptam ’ as meaning‘ debt which the father enjoined his son or sons 
fo pay.’ 

* P. 123 ( text ), 
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of burden, milch cattlo, ornaments and slaves, being visible, are divided. 
Manu has prescribed the kos'a ordeal as regards concealed (joint wealth )*. 


Karminah means ‘slaves and the like’. Hence the very same 
author (Narada) has laid down in the section on ordeals the restriction that 
kosa alone is ( the ordeal to be omployed ) as regards this matter : 


Ab all times when confidence has to be secured in case of suspicion 
( that joint estate might have been concealed ) at the time of partition 
among cosharers and when thers are several persons on whom the burden 
of proof lies (in various ways) kos'a (ordeal) alone should be administered. 


Now ( begins the treatment of ) impartible property. ., 
Manu ( 9. 206 ) says: ‘ 


* Wealth, however, acquired through learning by, a man, becomes his 
own ( exclusive ) wealth, and so are gifts from friends, gifts receiyed on 


5 


marriage or at the time of offering madhuparka. 
Vyasa says: 


"" i 
Whatever is acquired through learning or valour and whatever is 
sauddytka (a gift from affectionate kinsmen ), these belong ( exclusively ) 
to him ( who acquires them), They should not be sought for (i. e. 
claimed ) by his co-sharers at the time of partition ( of joint estate ). ' 
Sauddyika will be explained (later on ). And this ( wealth ) should 
be understood ( ss nob liable to partition) when it is acquired without 
detriment to the paternal wealth. 


Thus also Yajitavalkye ( II. 118--119 )? says: 


d Theso versos and the next are ascribed to Katy&yana in Apararka, Sm. 0, and other 
works. 


2. he verses of Yj. and the sūtra of S’ajikha are quoted in Visalaichi v. Annasami $ 
Mad. H. C. R. 150 at p. 157 and the Mayükha is referred to at p. 159 and it was held that the 
rule does not extend to property held by a title derived from the joint family and that the rule 
Wwasintendeü to apply strictly to hereditary propoity of which tho members of the family had 
been violently or wrongfully dispossessed or advorsely kept out of possession fora long time. 
Vide also Bajaba v. Trimbak 84 Bom. 106 at p. 110 for the text of S’aikha, The texts on 
vidyadhana (gains of science or learning) have beon discussed in numerous cases of which the 
following may bo referred to ; Chalakonda Alsani v. Chalakonda Ratnachalam 2 , Mad. H. C. 
R. 56; Bai Mancha v. Narotamdas 6 Bom. H.C. R. p. 1, Pauhem v. Pauliem L, R. 4 I. A. 
109 ( =1 Mad. 252), Krishnaji v. Moro 15 Bom. 82, Vasantrao v. Anandrao 6 Bom. L.R, 925, 
Metharam v. Rewachand 45 I. A. 41 —45 Cal, 666 (which examines most of the previons cases), 
Gokalchand v. Hukamchand 48 I. A. 162 (=2 Lahore 40). In Lakshman v. Jamnabaá I. L. 
R. 6 Bom, 225 it was said at p. 248 ‘when they (texts) speak of gains of science which has 
been imparted at the family expense they intend tho special branch of science which is the 
immediate source of the gains and not the clementary oducation which is tho necessary step- 
Ping stono to tho acquisition of all science.’ In 48 I. A. 162 at p.179 ib was said ‘From 
maintonance out of family funds during the period of education the basis of partibility chan- 
god to the receipt of the education itself at the family exponse and then education generally 
Was narrowed down to specialised education which is now the basis. No corresponding 
change is howevor to bo traced upon tho question what is scionco in tho sense in Which the 

ext of the Mit&kshará uses the term.’ Al) doubts and difficulties as to gains of learning bo- 
ing partible or not havo been removed by Act XXX of 1930 which makes all gains of learn- 
ng the self-acqnisitions of tho acquiror, 


* P. 194 ( toxt ), - 
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Whatever else is acquired ( by a man ) without detrimont to paternal 
estate ( viz.) gifts from friends and on marriage, that does not belong 
to the co-sharers, He, who recovers property descending hereditarily but 
snatched away (from the family), should not give it to (i.e. would not have 
to share it with ) his co-sharers, as also what is acquired through learning. 


With regard to land descending hereditarily but recovered ( by one 
co-sharer ) Sankha declares a special rule : 


If one ( co-sharer ) recovers land ( descending ) hereditarily that was 
at one time lost ( to the family ), the other ( co-sharers ) get it according 
to their respective shares after giving ( to the recoverer ) a fourth part. 


( The meaning is ) after giving a fourth part of the recovered land to 
the recoverer, they should divide the rest ( equally ) with the recoverer 
Manu ( 9. 208 )* says: 


Whatever a man acquires by his efforts without detriment to paternal 
wealth, he should not give fo his co-sharers nor what is acquired through 
learning. 

Vyasa says: 


# That wealth which a man acquires by his own ability without relying 
upon (having recourse to) paternal estate, he shall not give to ( or share 
with ) his co-heirs nor that wealth which is acquired through learning. 

Katyayana defines what is meant by ' vidy&labdha ' ( acquired by 

learning ): 


That wealth is said to be acquired through learning which is earned by 
means of learning acquired from another with the use of food ( lit. boiled 
rice ) belonging to a stranger.” 


The same author ( Katyayana ) elucidates this very matter : 


What is earned by learning when a matter has been propounded with 
a stake (before an assembly for discussion) is known to be ‘vidyddhana’ 
(gains of learning); it is not divided (among coparceners) at the time of par- 
tition. What is obtained from a pupil, or from being an (officiating) priest, 
or by (propounding) a question, or by determining a doubtful point, or by exhi- 
biting one's own learning, or by disputation (with an adversary) or by means 
of eminent study ( or learning ) is declared to be vidyádhana ; it is not 
divided on a partition. This is the law applicable to artisans also as regards 
what is (given) in excess (by way of a tip or reward; of the proper price 


(of an article belonging to a family of artisans). What is acquired by learn- 
` 


HERCLE 

1. The latter half of Manu 9.208 is different. he text seems to combine a half verse 
of Manu with another half verse from Ya}. cited above, 

2. This verse is quoted in Durga Dat v. Ganesh 32 All, 805 at p. 812 and it 1s held that 
this definition is not exhaustive but only ilustrative, 

* P, 125 ( text ). 
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ing, what is made (i. e. acquired ) from a pupil or from one for whom a 
sacrifice is to be performed are declared to be vidyddhana, What is 
acquired in other ways than thoso is common property ( of all members of 
the family ). Brhaspati says ‘ what is obtained by (superior) learning 
after vanquishing an adversary in a wager should be known as vidyd- 
dhana and it is not to be divided '. Bhrgu says ‘what is acquired 
by ( successfully ) asserting one's learning, what is obtained from a pupil 
and what is earned on the analogy of a sacrificial priest (i i.e. by making 
one's knowledge useful to another), ( these ) are ( termed ) vidyadhana. 


Upanyasa means, according to the Madanaratna, the recitation ( of 
the Vedas ) togebher in krama , jata, and the like modes (of combination)’. 
Some say that it means‘ the expounding” of a knobty ( abstruse ) proposition 
in an assembly '. The construction is panapurvakam wpanyaste ( when 
a difficult matter is propounded with a wager ) S’ameana means ' making 
known ( or announcing ), prédhyayane@ means ' excessive ( or deep ) study.’ 
The meaning of the words ‘ sépigvapt’ is that this rule about learning 
is to be understood as applicable also to artisans; mulyddhikam ( beyond 
the proper price ) means ‘ a reward '; révin-nydya means ' supervising "° 
Here in all cases there is impartibility only when there is no detriment to 

' paternal estate in acquiring learning and in earning wealth by that learning, 
but if there is detriment (to paternal estate ) then it ( the wealth acquired 
by learning ) does become partible. Hence is it-that Katy&yans says : 


Brhaspati says that that wealth is to be divided which is (acquired) by 
brothers that were taught learning in the family or ( learnt it ) from their 
father.and which is acquired through valour (by such brothers so taught )- 


Even where there is detriment to the paternal estate, the acquirer does 
get a double share, since Vasistha ( Dh. S. 17. 51) says ' out of these 
( brothers kc. ) he who by himself acquired it should take a double share * 
As regards a certain class of vidyádhana Narada ( p p. 191 v. 10 ) mentions 
& special rule: 


He, who maintains the family of a brother while the latter is engaged 
in studying, should receive a share out of the vidyddhana ( of that 
. brother ), though he was not promised ( to that effect previously ). 


In the Madan&ratna ' &8'ruía ' is explained as ‘ devoid of learning 'j 
but it is proper to explain ib as one who was not promised ‘I shall give 
a share * 


1. Erama, jata and ghana ate complicated methods of ropeating tho Vodas, each suc- 
ceeding one being more complicated than the preceding. Vide notes to V. M. p. 218. 

2, Or this may mean ‘the word rivitt--ny@ya is only illustrative’ ( i. e, includes similar 
things ). 

* P. 196 ( text ). 


v. M. 18 


188 VYAVAHARAMAYUKHA NN x ii 

As regards ( wealth ) acquired without detriment to paternal estate 
Gautama! ( Dh. S. 98-98 ) mentions a special rule ‘ a learned man, if he 
chooses, may give to ( his) learned brothers ( & share of) the wealth 
acquired with his own efforts '. Vaidya ( a derivative from vidyd ) means 
' one who possesses vidy& ( learning )’. The meaning is that he may ab his 
pleasure give (a share of his acquisitions) to his learned brothers. Katyüyana 
says : 

Vidyddhane should in no case be given by a learned man to unlearned 
( brothers and other coparceners ), but ib may be given by a learned 
man to ( brothers) who are his equals in learning or superior (to 
him). Af learned man need not, if he is unwilling, give a share out of his 
own ( self-acquired ) wealth to a learned ( brother or other copar- 
cener), if he did not acquire it with the help of paternal (i. e. joint family) 
property? 

Madana says ' that this prohibition ( contained in the firsb of the verses 
above) holds good if the brothers that are living possess other property, ' bub 
that in the absence of other property a share ( in gains of learning )should 
he given to them also. 

Brhaspati ( p. 381 v. 78 ) declares the impartibility of what is bestowed 
as a gift by the father and the like: 

Whatever is given by the paternal grandfather and the father and also 
by the mother, as well as wealth obtained by valour or on the occasion of 
marriage, belongs to him ( to whom it is given ); it should not be taken 
away ( at the time of partition ). 

Nürada ( p. 190 v. 6 ) says: 

Both wealth acquired by valour and that acquired on marriage and 
gains of learning--these three are impartible, as also the favour ( gift 
through favour ) bestowed by the father. 

K&tyüyana says: 

What is @hvajdhrta (snatched from a standard) is never understood to 
be partible. What is seized in battle after putting to flight the enemy s 
army or after endangering one's life for the sake of one’s master is termed 
dhuajihria. 

The same author says: 

That is wealth gained by valour which is acquired when a master being 
pleased bestows a reward on a person who does a forceful act after endan- 
gering his life.? 


1. The printed Gautama reads differently. ' A learned man may indeed not give to his 
unlearned brothers ( a share of ) the wealth acquired with his own efforts.’ This proposition 
is implied in the reading adopted in the text. 

2. This last verse is Narada p. 191 v. 11. 

3. Katyayana makes a distinction between dhvajühria and éauryadhana ; while othet 
writers do not make zt. 

* P, 127 ( text ). 
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On this subject Vyasa states a special rule; 

Brothers are entitled to a share in that wealth which a man acquires by 
his valour after using some common ( i. e. joint family ) property such as 
a horse and the like. But he should be given two shares, while the rest 
are entitled to share equally. 

Vyisat describes the nature of saudayika : 

That wealth is known to be saud&yike which is obtained by a married 
woman or a maiden from her husband or from the father’s house (i. e. 
family ) or from her brother or her parents. 

Katyüyana says: 

What is obtained ab the time of marriage with a maiden of the same 
caste, that should be known as wealth coming through a maiden. It is 
declared to be free from taint and productive of prosperity. That should 
be known as Yaivahika ( due to marriage, nuptial ) which comes (to a 
man) with his wife. All such wealth should be understood to be a 
means of securing religious merit. 

What is acquired in the mode (described in the words) ‘ the äras 
form of marriage occurs on receiving a pair of cows ' ( Yaj. I. 59) is kanya. 
gata ( wealth coming through a maiden)‘. Here also there is impartibilite 
as in the case of gains of learning, if there is no detriment to paternal estaty- 
But whatever is acquired in a mode distinct from learning and the like is 
indeed liable to partition. And so Manu ( 9. 205) says: 

But if all of them, not being learned, acquire wealth by their exertions 

( in agriculture, trade &c. ), the division in that case will be equal, it be- 
ing not ( earned with help from ) paternal estate; this is the establi- 
Shed rule. 
Iha (exertion) means ‘ work such as agriculture and the like’; apitrye 
means ‘when no help is received from paternal wealth’. Manu (9. 219) 
speaks also of other impartible property : 

Clothes, vehicles, ornaments, cooked food, water (i. a. wells &c.), women, 
(wealth set apart for) yoga and ksema, ways (or pasture lands )- 
these are declared to be not liable to partition. 

t Patra? means ‘ vehicle’. Clothes, vehicles and ornaments belong to 

him alone who has worn (or used ) them, provided they are of equal value 


— — — 


1. This meaning of kanjügaía given by Nil. looks somewhat farfetched. His idea is 
that that wealth, such asa pair of cows do, which is given to the bride's father in tho rga 
form of marriage by the bridegroom's side, constitutes his self-&oquired property. If the plain 
meaning of the words is taken, Aanyfigeta means that wealth which a bridegroom receives 
just at the time of marriage, while vaivahika means whatever comes to him with his wife, 
evon after marriage. 

2. There is great divergence of opinion about the meaning of patra and yoguksema. 
The former according to Apararka and others means ‘a document or debi evidenced by a 
document.' For yogaksema vide notes to V. M. p. 217. 

* P,128 (text). + P.199(toxt). 
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( with the clothes &c. worn by other coparceners J; but if they are of more 
or less value (than those worn by others), then they must be divided. 
The clothes and other like things worn {or used) by the father should be 
given to him who partakes of the sraddha (feast) to him (the deceased 
father ), since Brhaspati ( p. 383 v. 85 ) says: 


The clothes, ornaments, bed and the like and vehicles and the like, used 
by the father, should be bestowed on the partaker of the graddha for him 
(the deceased father). after honouring (ihe brahmana ) with fragrant 
ointments and flowers. 


Manu ( 9. 119 ) mentions a special rule about (the division of ) goats and 
the like, when uneven in number ( i. e. when they cannot be equally divided 
among the coparceners ) : 


Goats * and sheep, together with beasts having uncloven hoofs (like 
horses ) should not at all be divided, when they happen to be uneven (in 
relation to the sharers). Goats and sheep, together with uncloven beasts 
( when uneven and incapable of division into integers) are ordained ( to 
be assigned ) to the eldest alone. 


Cooked food and water ( wells &c. ) ^ are to be enjoyed (by all coparce- 
ners) according to circumstances. Women i. e. female slaves ( dasis), 
when uneven in number, are to be made to work (in turn for the partitioning 
coparceners ) according to need; but if even in number (in relation to the 
sharers ) they are to be divided. The kept mistresses of the father, however, 
should not be divided, though even in number, since Gautama ( Dh. S. 98. 
45 ) says ' there is to be no division as regards women connected’ (i. e. kept 
by the father) * In the Kalpataru it is said that by the word yoga- 
ksema are meant councillors, family priests and the like.  Laugakgi 
however says: 


Those who know the essence (of dharma ) say that ksema means 
püria (charitable works) and yoga means ‘#fa (sacrifices and other 
religious rites ). They both are declared to be impartible, as also beds 
and seats. 


1. Suppose there are 17, 18 or 19 beasts and four brothers, Each gets four on a division 
and the remainder (1, 2 or 3 as the case may be ) are to be assigned to the eldest. They are 
not to be valued and their price is notto be distributed among the brothers. This is the 
meaning according to Medhatithi and others. 

2, ‘Walter’ &c, -- In Nathubhai v. Bai Hansgavri 86 Bom. 379 at p. 382 this passage 
about right to wells and water being indivisible is referred to and it is held that if there be 
no evidence that at a partition they were divided, the law will presume that they continued 
to retain the character of indivisibility. 

3, Haradatta holds that' this rule applies not only to the concubines of the deceased 
father, but also to the concubines kept by any one of the dividing brothers, These words 
about women and mistresses aro quoted in Nagubai v, Monghibai 50 Bom, 604 (=53 I, 
A. 158 = 28 Bom. L., R, 1148 ) at p. 612, 
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Here purta means ‘ tanks, public parks and the like ( works of public 
utility ) ' ; ista means ' sacrifices, feeding brahmanas and the like (religious 
acts)’. The meaning is: whatever wealth hae been intended to be donated 
and has been seb apart for these (ista and pirta, religious and chari- 
table objects ) by any one (co-parcener) with the consent of all (coparceners) 
in the state of union, that wealth should be used by him alone for that 
religious object and not by any other ( coparcener ) nor by all acting in a 
body. Pracdéra* (in Manu IX. 219 ) means ‘ ways leading to the house 
and the like ' and also ' land for the grazing of kine and the like '. 

As for Sankha-Likhita” ' there is to be no division of a dwelling, or 
of water-pots, or of ornaments, or of clothes worn (bya coparcener ) ' and 
as to Vyasa 

* The gains? of officiating at a sacrifice, a field, a vehicle, cooked food, 

water and womensthese are not to be divided among kinsmen even up to a 
thousand generations '. 

who (S’aikha-Likhita and Vyasa ) declare that dwellings and fields 
are impartible, these texts are applicable to dwellings ( like temples ) used 
for religious purposes, and to land that is used as pasture for.kine; or these 
texts purport to forbid the partition of these ( dwellings and fields ), 
when acquired by way of a gift, among the ( sons of a brahmana born of a 
wife of the) ksatriya or other lower caste since there are probibitory 
texts ( on this point ) as noticed above: or they ( texts of Sankha-Likhiba 
and Vyasa ) mean that when these ( dwellings and fields ) are of small value 
they should not be divided in kind ( i. e by metes and bounds ) but there 
should be a division of their price. 

Brhaspati (p. 882 vv. 79-94) mentions special rules about ( the division 
of ) clothes and the like: 

Those* who declared that clothes and the like are not liable to parti- 

tion have not thought ( over the matter properly )  ( For) the wealth 
of the rich may ( all ) be centred in clothes and ornaments. If they be 


ny 


1. Nilakantha gives two meanings of pracara, The Mit., Apararka and Vir. give the 
first meaning, while the Smrticandrik& and Kullüka give the second. This explanation 
of pracara is referred to in Shantaram v. Waman 47 Bom. 889 at p. 396. 

2. This satra of S'ankha-Likhita is variously read. Vide notes to V. M, p. 278." “No 
division of a dwelling '—Vide: Partition Act ( IV. of 1893 ) sections 2and4 and Yamaniy v 
Vasudev 28 Bom. 73 and Balshet v. Miransahch 28 Bom. 77. 

-3. The word yajya thus translated is explained by the Dāyabhāga as meaning ‘the 
site of a sacrifice ' or ‘ an idol.’ 

Nilakantha offers three explanations of these texts, the second of which is the samo as 
that of the Mit. The prohibitory texts about the sons of a brahmana from & ksatriya wife 
occur on text p. 108 (tr. p. 97). 

4. Brhaspati holds Manu in the highest veneration, as he says elsewhere ‘that smrti 
which is opposed to the drift of Manu is nol commended;’ but here he criticizes 
Manu ( 9. 219 ). 

* P. 180 (text) 
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kept joint (or undivided ), they| cannot be ( properly ) enjoyed, nor oan 
they be given ( allotted ) fo one alone ( out of many cosharers ). They 
should ( therefore ) be divided with skill, otherwise they will become 
useless. Clothes and ornaments are divided by selling them (i. è by 
dividing the proceeds of sale), debts consigned to writing ( are divided ) 
after they are recovered (i. e. the bond itself is not divided ), cooked 
( or prepared ) food ( is divided ) by exchanging it for uncooked food. 
The water of wells! which have flights of steps and of other wells is to 
be enjoyed according to one's respective share, after drawing if out; a 
single female slave is to be made to work in the respective houses ( of the 
cosharers ) according to their shares; if they ( female slaves ) be many, 
they are to be allotted in equal shares ( to the sharers). This ( very ) 
rule applies also to male slaves. Fields and embankments are to be 
divided according to the respective shares ( of the co-sharers ). Ways 
( or pasture lands ) should always be used by the co-sharers ( after parti- 
tion ) according to their shares. 

*Udgrdhya means‘ after recovering ( the debt ) from the debtor’. 
Katy&yana says: 

Wealth? which is consigned ( mentioned in ) a deed and is designed 

( assigned ) for religious ( and charitable ) purposes, water ( i. ee wells 
&e. ), slaves, a nibandha that descends hereditarily, worn clothes, orna- 
ments and whatever is unfit (for division )—these should be applied 
( enjoyed ) by the members (of the family) according as they were enjoyed 
in times ( before separation of the members ) 

The (clause) dhanam? &e. means ‘ written down in a document after 
resolving to set it apart for a religious ( or charitable ) purpose ' : udakam 
(water) i. e. water contained in a well and the like; mibandha means ‘vriti’ 
(i.e. hereditary right to officiate as priest or to receive cash or other income): 
nanuripam means ‘unfit for division’. 

Yàjfiavalkya ( II. 126 ) declares partition of property kept concealed 
( by one member ) from his brothers and the rest: 

Property that is concealed from each other ( by co-sharers ) and 


1l. Vide Govind v. Trimbak 36 Bom. 275( = 12 Bom. L, R. 803) at p. 277 whore 
it was said that rights to water and wells belonging io a joint family are indivisible, if 
they are numerically unequal and after partition these must be enjoyed by the separated co- 
parcenors by turns. 

2. These words ' yath& k&lopayukt&ni &c.' may also mean ‘should be so enjoyed a8 
to be useful (to all cosharers ) on the occasions (when their use is needed ).' These 
words of K&ty&yana that any portion once assigned for purposes of religion shall bo except- 
ed from partition are referred to in Khushalchand v. Mahadevgiri (1875) P. J. p. 276. 
Vide also 80 Mad, 940 at p. 844. 

3. Mit. takes the first half of Katyayana’s verse 'dhanam &c.’ as one clause. The 
Madanap&rij&ta and other works take the first half verse as containing two clauses, viz, debt 
evidenced by a deed (as long as not recovered) and what is set apart for religious purposes, 

* P, 181 ( text). 
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that is discovered after partition should be divided by them again in equal 
shares ; this is the settled rule. 


Anyonyapadhjtam means ‘ concealed by the eldest from the youngest 
and the like ' ( i. e; vice versa ), — As to the text of Manu ( 9. 213 ). 
He, who, being the eldest, would defraud his younger brothers through 
greed, shall lose “his position as eldest, shall be deprived of his share and 
shall be punished by the king! 


there also the word jyestha implies (i.e. it is merely illustrative and 
includes) every sharer in the heritage on the analogy of &he maxim of the 
staff and the cakes, the meaning being ' even the eldest incurs blame 
(when he defrauds ), what of younger brothers' (i, e. they will ba much more 
blamable). Hence Gautama’ says: ‘him who keeps a sharer off from his 
share, he ( the defrauded sharer ) destroys ; if he” does not destroy him ( the 
defrauding sharer), he destroys his son or grandson.’ Bhdginam means 
“him who is entitled to a share’ ; bhdgdt nudate means ' deprives of a share '. 
That man who is so deprived destroys ( cayate ) him (enam ) i. e. him who 
so deprives ( or usurps ). If he does not destroy him, then he destroys his 
son or grandson. This is the meaning. 
Narada? says : 
The wealth acquired by a separated man belongs to him alone; but as to 
what is found after being stolen or lost and the property mentioned before, 
there shall again be a division. 


Prag-uktam refers to properby concealed by some one from among the 


1, i.e. he will not be honoured as eldest and, according to Kullüka, will lose his regular 
and special ( uddhära ) share. 

Mandlik's explanation of this maxim ( p. 72n 5) isentirely wrong. He says that in 
Southern India cakes are carried after being tied to a stick and ‘ when a cake is asked for, the 
servant brings the stick, whereby he leaves it to the master to choose any he likes (p. 72n. 5). 
Apiipas are preparations of flour and ghee. If they wore placed on a stick and if any one were 
to say ‘that the stick was gnawed by a mouse’, one would infer as a matter of course from 
this announcement that the temptingly flavoury ( and very soft as compared with the stick ) 
apūpas placed on the stick must have been devoured by the mouse, This maxim is very 
frequently cited in works on rhetoric. The Mit, employs it in its comment on Yaj. II, 126. 
Vide notes to V. M. pp. 221--22, 

9, Nil. follows the Mit, in ascribing this quotation to Gautama. Itis however not 
found in the printed Gautama, It is from the Aitareya-br&hmana (II. 1. 7) and the Paris ara 
mádhavtya and the Vir, correctly call it a s'ruti. Vide Krishnabaé v. Khangowda 18 Bom. 
197 (where it was held that a partition effected without reserving any share for a minor 
member of the family and without the consent of some one authorized to act on his behalf is 
invalid as against the minor ). 

8. This is not found in tho printed Narada and the Smrticandrika ascribes it to Katy&- 
yana and connects it with another verso of K&ty&yana. ‘Whatever property is concealed from 
each other and what is inequitably divided should bo again divided cqually when afterwards 
found out, according to Bhrgu’. Vide Maruti v. Rama 21 Bom, 988 and Ganeshi Lal v: 
Babu Lal, 40 All. 374 as to reopening of partition, 

* P, 132 ( text ). 
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co-sharers. The word vibhdgah( division )has to be understood after ihe words 
punar-bhavet ' ( there will again be ). Manu’ says: 

When, after a partition is made, some joint property is discovered, that 
partition should not be regarded ( as proper), but a fresh division should 
be made. 

In ease of the denial of partition by any one (of the separating co- 

parceners ), Yajfiavalkya ( IT-49 ) mentions decisive circumstances : 
On denial of partition, it should be understood that the (fact of) partition 
is to be established by ( testimony of ) agnatic kinsmen, cognatic relations, 
witnesses, by documents and by ( the evidence of ) houses and fields being 
separately held. 
"Yautakaih' means‘ separately alloted ' and there is the relation of vis'e- 
sana ( attribute) and vis esya (thing possessing an attribute ) between that 
word and grhaksetraih ( houses and fields ). Narada ( p. 198 v. 36) says: 
. In case of doubt with regard to the status of division between co-sharers, 
the determination ( of the dispute follows ) from ( the testimony of) kins- 
men, à document of division and from the separate transaction of business 
(such? as agriculture ke). 

The same author ( Narada p. 198 v. 37 ) says: 

The religious duty of unseparated persons, brothers (and the like), is single; 
when there is partition, their dharma ( religious rites and duties) also comes 
to be separate. 

In this (verse), thé word avibhaktanam® ( of unseparated persons) 
alone yields the wddes’ya (the subject), while the word bhratrndma, being 
its attribute is not intended (to be taken literally, but only indicatively ). 
Therefore even as regards the father, the grandfather, the son, the grande, 
paternal uncle, brother and brother's son, when they are unseparated,* the 
dharma ( the performance of religious rites and duties ) is only single (and 
not separate for each member ). 

Though a single performance ( tantra ) of an act having reference to 
several religious acts is possible according to the reasoned conclusion 


————— 


1. This is not found in the printed Manu, 
2, This word ‘ prthak-karya-pravartanait’ may also mean ‘from tho separate per 
formance of religious duties, such as Vais’vadeva, honouring guests &oc. ' 
8. Vide above ( text p. 46 tr. p. 42n. 2) about the Mim&óüs& rule that tho videsaya 
‘(attribute ) of a subject in a rule is nof to be taken literally but only indicatively (asin 
“he cleanses the cup)’. If bhkratrram were regarded as the subject about which it is 
laid down or predicated that there is to be a single dharma for them (and not separately 
for cach ) when they are undivided, the result would bo that as egards other undivided 
coparceners (like uncle and nephews, father amd sons) the dharma is not one, but 
separate. But this is not so. Therofore the subjectis avibhakt@nam and the rule applies 
to all undivided members whatever and the word bhratfnam is only illustrative. This 
' vor&c of Narada is quoted in Debi Prasad v. Thakur al LAH, 105 (F.B.) at 
p. 109. 
* P. 188 ( text ) 
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( nyd@ya, of the Purvamimarmsa ), only when the place, the time and Lhe 
agents ( in all of them ) are the same, yet in this verse ( Narada 16. 37 ) 
the samo ( a single performance of dharma ) is inculeatcd by express words 
even when the agents are different but undivided’. Hence the religious duties 
of undivided persons that are to be performed with s'rauta and emérte fires 
are to be performed separately (for each member), sinco the dhavantya 
( s'rauta fire ) and the Gvasathya ( grhya or domestic fire ) are different (in 
the case of all ), being connected (with each individual kindler thereof). 
Similarly the sraddha? to be performed hy the’ paternal uncle, the 
brother’s son and the rest on the am@vdsy (new moon) and other days 
is separate as the devatde ( of the sraddha in each case) are different. But 
in the case of brothers who have not kindled the fires, (sraddha is to be 
performed ) by a single performance (for all brothers) as the devatda (in 
the sraddha by brothers) are the same Still when the places ( where the 
brothers reside ) are different owing to (ono or more) going on a travel 
abroad and the like, (tho brothers must perform sraddha) separately. In the 
case of those who have consecrated tho sacred ( srauta and smärta ) fires, 
those religious acts that aro to be performed with the (sacred) firos are to be 
performed separately ( though the family is undivided ), while the worship of 
the family deities ( idols ), the vais'vadeva ( daily offerings to all the gods ) 


1, Tantra moans ‘ yugapad-bháva ' or 'anckoddos'ena sakpd-anusthanam ' and 
means doing an act once which serves the purpose of many. According to the Pūrva- 
mimäihsā XT, 1. 58-55 and XI. 8, 1 ono single performance of the prayüjas is sufficient 
for tho several principal rites of tho dars'apaurnam&sa sacrifice, tho place, the timo and tho 
agent being tho same. So it may be argued that, as the several members of a joint family 
are difforent, tho religious ritos must all bo different, ono of the threo conditions of tantra 
( viz. sameness of agent ) being wanting. Nilakantha replies that though this is the doctrine 
of the Mimarhs& yet hero thoro is an oxpross text of N&rada laying down a single perform- 
mance of dharma, though the members aro many i. e. this text oxprossly carries tho 
rule about single performance beyond what is laid down in the Mimarhsa. 

2. Nilakantha abruptly introduces some rules here about the performance of religious acts 
by undivided persons, The text of Narada introduces a sweeping gencral rule to which Nil. 
specifics exceptions, The srauta fires are tho Ahavuniyu + Garhkapatya and Daksindgni, 
which aro required in the Dars’apurnamiasa, citurmisya and other vedio rites. All 
offerings in s'rauta, ( Vedic ) ritos aro made in the Ahavaniya. The five great daily yajtias, 
the parvans s'r&ddha and certain other rites Inid down in the grhya sütras are performed 
with the domestic fire. Tho fire consecrated by A is not the same as the fire consecrated 
by B i. e, the fires being rolated to the porsons kindling them and so being different, the 
rites to be performed with them must be separately performed. 

Tho paternal uncle of a porson would offor pindas to his three paternal ancestors while 
the nephew would offer pindas to his own three ancestors; i c. tho devatds in the s raddha 
offered by cach will be different ( though one or two may be common, as tho father and 
granüfathor of tho uncle will bo tho grandfather and great-grandfather of the nephew ). 

8, All brothers havo to offer pindus io the same threo paternal ancestors (i.e, 
the devatis in the &/r&ddhn are the same). But if n brother gocs abrond, he performs 
8 x&ddha soparatoly, as tho place is not tho same, though deratds and time are tho same, 


‘M. 19 
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and the like (are to effected) by a single performance (for the whole family’). 
Hence Sakala says: 


For those who reside (together) and cook their food together, the worship 
of the idols in the house and the vais vadeva also are single, but in the case 
of those who are divided, (these are performed) in each house (separately). 

As to what As’ valayana (as quoted) in the Parijata says: 
Of those who reside and cook their food together, though divided, the chief 
. (i. e. the manager or head ) alone should perform the four yajiias ( áaily 
sacrifices) which are preceded by vagyajita (study and teaching of the Vedas). 
Men of the regenerate classes separated and unseparated, who cook their food 
separately, should every day separately perform before their meals the (five) 
yajfiag, 
it refers to those who are reunited, since the clause vibkaktdndm 
api ekapakena vasatam (who, even though divided, reside and cook 
their {ood together) and the words vibhakidh ^ avibhakiasca (first 
separated and then joined together ) convey that fact 3. "Therefore in case 
‘re-united members cook their food separately the ( five daily) mahdyajfias 
are to be performed separately. Vagyajfia (in the akove verses) means 
‘brahmayajfia’, ‘ Tatpürvakün * (preceded by it i. e. by brahmayajña ) 


1. It is to be noticed that Kamalakara, a first cousin of Nilakantha, lays down some- 
what difierent rules on the pcints touched upon by Nil. Vide notesto V. M. p. 9296. For 
Faiśvadera vide Manu IIT. 81-50. 

2. The five daily yajiias to be periormed by every twice-born houscholder are men- 
tioned by Manu III, 70; they are Brahmayajna, Pitryajia, Devayajita, Dhütayajüu and 
Nryajfia, Brakmayujia means‘ study and teaching of Vedas'. Brahmayajza is enume- 
rated as the first of the yajfias in Manu and clsewhere. 

9. Nilakautha seems to take the words 'avibhakta vibhakt&s'ca' in the reverse 
order, as meaning' first separated and then joined’i.e. reunited after separation. But 
this is somewhat farfciched. According to him the two verses lay down two propositions 
about reunited persons. If they cook their food together in one place, the manager or head 
alone should perform the five yajiias ; if even aiter reunion they continue to cook separately 
they should perform the yajüas separately. 

4. Ina bahuurihi compound two words are so related that they together refer to à 
third word, of which they together become the attribute. Bahuvrthi compounds are of two 
kinds, When we say 'citragum anaya’ ( bring the man who owns variegated cows), it is 
the man who is brought and not the cows; thatis, the bahuvrthi compound chitragu (con- 
taining two words citra and gau ) refers to an individual who is himself apart from the 
import of the two words chiira and gau. Therefore such bahurrihi compounds are called 
atadgunasamvijhana (i.e. in which there is no direct contact or there is no inherence of the 
things denoted by tho two words of the compound in the individual that is indicated bv the 
compound). But if we say citravasasam ünaya (bring the man who wears variegated clothes) 
the man who is brought comes along with the variegated clothes i.c.here the individual in- 
dicated by the two words forming the bahuvr?hi compound is not apart from what is the im- 
port of those two words, but he isin direct contact with the clothes he wears. Such com- 
pounds are called tadqunasaiivijnina (in which there is direct contact or inherence of the 
things denoted by the two words constituting the bakurriht with the thing indicated by the 
compound) The word viigyajnaptrvakan (of which vügyajta is the first) is a bahuvrihi and 
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is atadgunasamwijfina (kind of bahwerthi), If it" were. taken as tadgu. 
nasamvijfidma the word ' vag-yajiia-’ would be superfluous, since the. ( first ): 
four ( gajfaa ) would follow as a matter of course on account of the pnaxirii : 
‘there being no reason for omitting the first (in .an. enumeration, of Several : 
items )'. Therefore brahmayajiia (the daily sacrifice of repeating Vedic texts) . 
should be performed separately (by united or re-united members). But. 
these two texts are not much respected ( relied on ) by the learned. .. 


As for the texts ( quoted ) in the Dharma-pravrtti? ! 


Undivided sons should perform a single s’rdéddha on the anniversary 
of the death of their parents; if in different countries, they should per- 
form the Darsasrüddha and the monthly s'r&ddhas separately ( as also the 
sraddha on the anniversary of death). If the undivided ( brothers ) go to 
( reside in ) different villages, they should always perform the darsa and 
monthly s‘raddhas of their parents separately. The brothers, who being 
unseparated, reside in different villages and subsist on wealth acquired by 
each separately, should perform the (ekoddista ) sraddha and the 
parvana sraddha ( of their parents ) separately 


And as to what is ( said ) in the Smrtisamuccaya 


Vais vadeva, (the sraddha on) the day of death (i.e. on the anniversary of 
a person's death ), the Mahilaya? (s'ráddha) rite, as also dars‘as'raddha 
should be performed separately when( the sons ) reside in different districts, 


qualifies the word yaj&ás. If it woro taken asa tadgumasamwijhiaina, the result would be 
that vagyajfía would be included in the words caturo yajíün (as clothes also come along 
with the man when we say citravasasam anaya ). That verse says‘ one alone may perform 
tha four sacrifices’ &o, In all five yajfias are onumerated in Manu and others. If one 
says ‘four yajfias should be performed,’ then naturally the first four (of which vagyajtia is tho 
first ) in the list of five will ordinarily be understood, no special reason being mentioned why 
the first should be omitted, That being the case the word 'vagyajiapürvak&n' becomes 
superfluous, the words caturo yajiian being sufficient to convey tho sense intended, Therefore 
Vigyajfiapirvakan should bo taken as atadgunasamvijnana). In that case tho meaning would 
be ‘one alone should perform the four yajiias preceded by vagyajia’ (i.e. all yajiias except 
vágyajtia, just as cows do not come along when wo bring cifragu). Thisinterpretation leads 
toa reasonable view, viz. it loaves liberty to all members ofa joint or reunited family to 
engage in vagyajtin separately and only the head is to perform the other four yajiias, The Veda 
calls upon all, whether joint or not, to study the Veda. If only onc member were to perform 
vagyajtia (as would bo the meaning with ¢aigunasamvijfdna ) this vedic injunction would 
be set at naught. Nil, relies on Jaimini. X. 5. 1--6 for the proposition that in the absenco of a 
special reason, the first items ina series are to be taken (and not tho last &oc. ), Vide notes 
to V. M. pp. 227--229, 

1. This is a work on dcüra, samsküra, dina and éraddha by N&r&yana, who 
seems to be differont from Narayanabhatta, the grandfather of Nil. Tho author flourished 
bótwoon 1400 and 1600 A. D. 

2, Mah&lays s'raddhas wero prescribed to be performed in tho dark half of Bhadra- 
pada from the first tithi to amāvāsyā. or from the 5th, 6th, 10th or 11th tihi to amā- 
Vüsy&, or at least on one day in that fortnight. Vide notes to V. M. p. 230, 

* P. 134 ( text ). 
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these also, according to some, are applicable to re-united ( coparceners ) 
residing in different districts. But these texts are, in reality, without autho- 
rity. Or the texts might have been composed by some one based on reason- 
ing such as the following: When the place, the time and the agents are the 
some a single performance ( of religious rites ) follows from the reasoned con- 
clusion (of the mim@msa): while a single performance even when the agents 
are different may be ordained (as above by Narada ) in express words, but 
in case the districts are different, staddhas and the like are to be performed 
separately ( even by undivided members ) as there is (on this point ) absence 
of a reasoned mimêmsi conclusion and of an express text. This is ( in brief ) 
the idea. 
Narada ( p. 199 vv. 88--40 ) mentions other signs also of division : 

It is (only) divided brothers and not undivided ones that can become in re- 
spect of each other witnesses or sureties or can give a debt or take back a debt 
( from each other ). Receiving and paying back a debt, the acceptance of 
beasts (kine &e.), of food, of houses and fields, must be regarded as separate 
in the case of those who are divided, as also documents, income(by way of 
interest ) and expenditure. People should regard them to be divided, even 
though there be no writing, in whose case these transactions are entered 
into openly with their co-heirs. 

Dama (giving) and grahana (taking back) have reference ( in the first 
verse ) to debts; the same dna and grahana are repeated in the second 
verse for the sake of clearness. The meaning is: the acceptance ( by way of 
a gift ) of beasts end the rest produces ( separate ) ownership in the case of 
divided members when it is effected by each separately ; while in the case of 
undivided members, it (acceptance ) when effected by one member produces 
ownership even in the others. ( The word ) ddna-dharma’ means ' a deed 
and the like '; @gama means ' addition of interest ( kala) to the principal’. 
Brhaspati ( 384 v. 92 ) says: 

Those who have their income, expenditure and mortgage dealings sepa- 
rate and who enter with cach other into transactions of moncy lending and 
trade, are beyond doubt divided, 

Vanikpatham means the ‘business of a trader’, Yajityavalkya (II-52) says: 

Among brothers, between husband and wife and between father and son, 
the relationship of being a surety, or of debtor and creditor, or of being 
witnesses has not been declared ( in the texts ) when they are undivided. 

In the absence of these indicia ( of division ), ordeals ( aro to be re- 
sorted to ), since the same author ( Yaj.1I.22 ) has declared : 

In the absence of ( any one of ) these (human means of proof), one out 

of the divine ( means of proof, ordeals &c. ) is ordained. 


1. This word may moan ‘ gifts and other rcligious or charitable acts ', 
* P. 185 ( text ). 
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As regards what Vrddha-Yàjfüiavalkya says: 

In ease of a doubt regarding the status of separation, the establishment 
of it is to be made by means of ( tho tostimony of) kinsmen, witnesses and 
by means of documents; there is no divine proof ( in this matter ) 

that has reference to cases where there exist other signs ( of separation ). If 
the doubt as to whether (certain persons) are divided or undivided cannot 
be removed by any means, Manu declares that a fresh partition should be 
made : 

When* there is a doubt as to whether coheirs are separate among them- 
selves, a fresh partition should be made (by them), even though they might 
be residing in separate places. 

Narada ( pp.199--200 vv. 42-48 ) mentions the duties of separated ( co- 

parceners ) : 

Where many persons sprung from one ( person or family ) perform their 
dharmas (religious duties) and worldly transactions separately and are sepa- 
rately possessed of means (such as household utensils) for performing vari- 
ous acts and do not consult ( each other) in their transactions, if they 
of their own accord make a gift or sell, they may do all that as they please; 
for they are masters of their own wealth. 

Dharmah are the five (daily) mabiyajfias and the rest that are pres- 
eribed by injunctive texts; kriydh means worldly acts such as trade and the 
like; karmagunah are means of ( performing) acts such as household uten- 
sils; by separateness in these partition is indicated. The meaning is that those 
who are separated may make a gift, sale or the like even without each other's 
consent. As to what Brhaspati ( p. 884 v. 93 ) says: 

Coheirs, whether divided or undivided, are alike in respect of immoveable 

property, since one (coheir among many) is not master in all cases to make 

a gift, mortgage or sale. 
that text, according to Madana, is meant to negative the right to give away (or 
sell &c ) without the consent ( of other coheiys ), the crops and the like pro- 
duced in fields that are left undivided, even though the coheirs may be divided 
as regards the moveable portion ( of the joint family property ); while that 
text, according to Vijflánes vara and others, is meant to facilitate transactions 
with the consent of divided coparceners in order that dcubts as to whether 
(coheirs) are divided or undivided may be dispelled.’ The same author (Brha- 
spati p. 384 v. 95) says about one who having first separated at his own desire 
raises a dispute ( about the fact of his separation ): 

He," who, having separated by his own wish, again disputes (the fact of 
separation ), should be made by the king to abide by his share ( already 
allotted ) and should be punished, since he is guilty of ( vexatious ) obsti- 
naey. Anubandhah means ' obstinacy. * 


1. Nilakantha scems to favour the latter view. 
* P. 136 ( text ). "i. P, 187 ( text ). 
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Now (begins ) the order of taking (i.e. succeeding to) saprati- 
bandha daya. ( obstructed heritage ). 


On this point Yajfavalkya ( JI 135-136 ) declares the order of succes- 
sion to the wealth of orie who (died) separated! and not re-united : l 


The wife, the daughters also, the parents, the brothers, their sons, gotrajas 
( agnatic kinsmen ), bandhu (a cognate), a pupil, a fellow-student—of 
these, on failure of (each) preceding, the next following is entitled to take the 
wealth of one who has gone to heaven (i. e. who is dead ) and leayes no 
male issue. This rule applies to all the varnas ( the four principal castes )? 


The wife, if faithful to her husband, takes ( her desceased husband's ) 
wealth, but not if she is unfaithful, since Katyayana says: 
The wife, who is faithful (to her husband), is entitled to take the wealth 
of her ( deceased ) husband 
and since Harita ( Laghu Harita 67 ) says: 


If a woman ?, becoming a widow when young, is head-strong, maintenance 
(and not the estate-of hor husband ) should then be given to her for the 
passing ( i. e. for the support ) of her life. 

Praj&pati says : 

A chaste woman, if she die ( before her husband), takes away his 
agnihotra* and her husband's estate, if the husband die (before her). This 
is the ancient rule. 

Agnihotram means ‘the consecrated fires’. The samo author (Prajapati ) 

Says : 

Having taken all his ( husband's) moveables and immoveables, (such as) 

inferior metals, gold, liquids ( oil, ghee &e. ), clothes, she should cause his 

1. In Ramappa v. Sithammal 2 Mad. 182 (F.B.) a divided son was preferred ag 
an heir to the widow of tho deceased; vide p. 185 for reference to V. M. 

2. These verses of Yaj. aro translated in many cases. Vido Lallubhai v. Mankore- 
bai 2 Bom. 388 at p. 416 and 20 Mad. 207 at p. 218. 

i 8. The word karkaśī is explained by tho Mit. as‘ suspected of incontinonce’. It 
probably means ‘ when she leads a wild dissolute life 'and not the restrained and dignified 
life enjoined upon widows in ancient works. In Valu v. Ganga 7 Bom. 84 this passage 
of Hārīta is referred to ( at p. 88) and itissaid ‘Itis plain that the authors of the Mit. 
and the Mayükha regarded the above text of Hirtta as exclusively intended to qualify the 
right of the widow to inherit her husband's property ' and a doubt is expressed whether 
the text applies to maintenance. In Gangadhar v. Yellu 86 Bom. 188 it was held that 2 
widow was not disqualified from inheriting the property of her husband on the ground of 
her unchastity during her husband's lifetime, if it is condoned by him. This last was 
followed in Radhe Lal v. Bhawani Ram 40 All. 178 Vide as to effect of unchastity 
on a widow's right of maintenance, Kisanji v. Lakshmi 88 Bom. L. R. 510 where 
most of the cases on the subject are collected and where it was held that unchastity would 
disentitle a widow from recovering maintenance, even if it be claimable under ‘an 
agreement, 


4. i, c she was cremated with the sacred fires kindled by him. Compare Yaj. I, 49 and 
the Mit, thereon. 
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monthly, six-monthly and yealy s'r&ddhas to be performed *, She” should 
honour with oblations and péréa ( charitable gifts ) her husband's paternal 
uncle, preceptor, daughter's son, sister's son, maternal uncle, and also old 
persons, guests and women ( either - born i in the husband’s family or depen- 
dent on him ) 


Kupyam means * tin, lead and the like’ ( base metals ) As to what 
Brhaspati ( p. 378 vv. 58-54 ) says: 


Whatever property of various kinds such ad pledges and the like that 
-belongs to a person after partition, his wife, on his death, shall get it with 
the exception of immoveables. The wife, even if virtuous and even if a 
share were alloted (i. e. even if her husband was alloted a share on a 
partition ), is not entitled to immoveable property 


that, according to Smrticandrika, refers to a wife having no daughter (even), 
since a wife who has a daughter takes even immoveable property ;' while, 
according to Madhava, that text is meant to forbid the sale &c..of immove- 
able property (by a widow) without the consent of (her husband's) kinsmen.? 


1. The Gbdika s'r&ddha is the one performed on the anniversary of the day of death. 
The monthly órüddhas are twelve, performed every month on the day of death and ihe 
six monthly s'ráddhas aro two. Apararks, D&yabh&ga and some others read ‘ sanmasi- 
dikam ' and explain that a widow could not perform the pürvama sraddha, and so that 
text spocifies the monthly and six-monthly Sra@ddhas. The word Adi refers to the 
s’raddha on the 11 th day after death, the sapindtkarana &c. This verse is roferrod to in 
Lallubhai v. Mankorebat 9 Bom. 888 at p. 420 and in Sundarji v. Dahibai 29 Bom. 
916 at p. 319. 

' 9, his view of Madhava is moro reasonable and has been universally accepted by tho 
British Indian Courts, which hold that a widow cannot alienate her husband's immoveablo 
property except for legal necessity or without the consent of thoso who are her husband's 
presumptive heirs after her death. As regards movables a widow succeeding as heir has 
larger powers of disposition during her lifetime than over immoveablo property ( vido 
Damodar v. Purmanandas T Bom. 155 at p. 163 ) but she cannot dispose of them by will 
( Ska Chimanlal v. Doshi 28 Bom. 458); Gadadhar Bhat v. Chandrabhagubai 17 
Bom. 690 ( F. B, ), whero on p. 710 roferenee is made to the passages of the Maytikha about 
‘the wifo, In Gurunath v. Krishnaji 4 Bom. 462 it was held that even if the husband was 
soparate and died sonloss, his widow in the absence of special circumstances would have no 
power to make ar absolute alienation of the husband's estate. The consent of the revorsionary 
heirs may validate an alienation by a Hindu widow, since it offers presumptive evidence of 
the justifiability of the alienation, but in the earlier cases like Varjivan v. Ghelji 5 Bom. 568 
at p. 5T1 the consent of a female reversionary heir like the daughter was thought to bo insu- 

. ficiont.Howover in later cases it has been hold that it docs not matter whether the consenting 
: roversionor is a mile or a female; vide Akkava v. Sayadkhan 51 Bom. 475 F. B. (=29 Bom. 
L. R: 886 ); In the caso of a gift by a widow consented to by a reversioner 
it has been hold that it would be binding on the  roversionor on the principlo 
of election to hold the alionation good. Vide Basappa v. Fakirappa 46 Bom. 299, 
Rangasami v. Nachiappa 45 I,A,.72. Tho text of Katyayana ‘when tho husband is 
dead’ is quoted in Narasimha v. Venkatadri 8 Mad. 200 at p. 202 and if was held that 
restriction on tho widow’s powor applies to both movables and immovables. This text is 
*P, 138 ( text ). 
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that text refers, according to Madana, to the wives of one who dies undivided 
or re-united, since it occurs when it (re-union ) is tho topic of discussion. 
Kātyāyana says : 

If the husband is gone to heaven (i. e. is dead ), his 8473 is entitled to 
food and raiment ; she obtains, when he dies undivided, his sharo of the 
wealth till her death *. 


The word avibhakta ( undivided ) is illustrative (and so inclusive) of 
the re-united also ; the word ‘tu’ (but) is used in the sense of ‘or’. 
Therefore there are two propositions (in this verse), out of which the latter 
refers to the wife and the former to kept women; this is the view of 
Madana. The basis ( the reason ) of this statement (of the law) requires 
consideration (i. o. this statement of the law is not quite correct). The 
same author ( Katyayana ), however, makes a correct statement (of the law): 

*( the wife ) being engrossed in serving the elders, is entitled to enjoy 

the share assigned ; but if she does not serve (the elders), only food and 
raiment should be provided for her. 


Guru means ‘ father-in-law and the rest’ (tho other elders ). The 
meaning is that ( the widow of a deceased member in a joint family) takes 
a share at the pleasure of the gurus ( elders ), but otherwise only food and 
raiment. The same author ( Katy&yana ) says : 


(a widow )? who does acts injurious (to the family), who is immo- 
dest, who destroys the wealth ( of the husband ) and who is addicted to 
unchastity, is not entitled to the wealth. 


As for the text (Manu 11. 188): 


this same? procedure should be followed also in the case of fallen women; 


food and raiment should be given to them and they should reside near the 
house 


it, according to respectable writers, refers to the husband (when he is living). 
Evam vidhim means ' ( the procedure ) viz. deserting the fallen ( degraded ) '. 


Even to a widow who is suspected of incontinence, only maintenance 
( is to be given ) since Harta says ; 


. Xt a woman becoming a widow (vide above p. 159). Karkasd (as said) 
in the Mitüksar& means ' suspected of incontinence '. 


1, his verse is quoted in Lakshman v. Sutyabhamabui 2 Bom 494 at p. 511 and in 
Savitribai v. Lazmibai 2 Bom. 578( F. B. ) at p. 582. 

9, This verso is quoted in AMusammai Ganga v. Ghasita 1 All 46 (F. B.) 
ab p. 48. 

8. This verse is quoted in Bhikubai v. Hariba 49 Bom. 459 at p.468. Manu in 
the preceding verses ( 11.182 and 184 ) laid down that kinsmon should troat a man guilty 
of a mahāpūtaka as dead, should offer water to him as they do to a doad man, should stop 


all intercourso with him (viz. speaking, inviting, sittting in his company ) and should noi 
give him the heritage, 


* P. 140 ( text ). 
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Therefore! it is established (by the foregoing discussion) that a lawfully 
wodded wife, who restrains ( her senses), is entitled to take ( her deceased 
husband's ) property. But if there be more than one they will take it after 
dividing ( equally among themselves ). : 

In default of her (i.e. of the widow ), the daughter! ( takes the 
estate of the deceased ). Hence Manu (IK. 130) says: 

“A son ( of a man ) is like the man himself and the daughter is equal 

to the son. How can another inherit the estate ( of a deceased person ) 
when she ( the daughter ), who is his self ( as it were ), is living ? 


If there be more daughters than one, they should divide and take the 
estate. Among them also, if one is married and the other is unmarried, then 
only the unmarried one ( takes the estate ), by reason of the words of 
Katyayana : 


A wife who is chaste takes the wealth of her husband; in'default of 
her, the daughter ( takes ) if she be unmarried. 


Among married ( daughters ), if one is rich and the other is indigent, 
then only the indigent daughter gets ( the estate ), on account of the dictum 
of Gautama ( Dh. S. 98. 22) ‘ stridhana ( woman's peculiar property ) goes 
to the daughters, unmarried and unprovided® for’. Apratisthita moans 
' devoid of wealth Those who are well-versed in the tradition ( of law )* 


1. This paragraph is quoted in Hari v. Vitai 31 Bom. 560 at p. 564. 

9. he whole section about the daughter is quoted in 46 AN 192 ai p. 196. ' Daughter’ 
means ' legitimate daughter’. Vide Meenakshi v. Muniandi:38 Mad. 144. „In Advyappa v. 
“Rudrava 4 Bom. 104, it was held that a daughter was not debarred from inheriting to her 
father by reason of unchastity. At p. 111 reference was made to the entire silence of the Mit. 
and the Maytkha about the chastity of daughters whon both are very particular about cha- 
stity in widows and at p. 114 tho passages of Manu and KatyZyana and Maytkha's remarks 
thereon are quoted. This case was approved of in Tara v. Krishna 31 Bom. 495 and followed 
in Kojiyady v. Lakshmi 5 Mad. 149, Several daughters succeed as tenants-in-common and in 
Bombay take absolute estates which they can dispose ofeven by will. Vide Babaji v. Balaji 5 
Bom. 660, Bulakhidas v. Keshavlal 6 Bom. 85 ( where the vorse of Manu and the words ‘If 
thera be more ................. take the estate’ are quoted ), Bhagirathibai v. Kahnujirao 11 
Bom. 285 (F.B.), Vithappa v. Savitri 31 Bom. 510 (=12 Bom, L. R. 487), Balvantrao v. 
Bajirao 47 I. A, 218 at p. 223 (=22 Bom. L. R. 1070), But in all other provinces daughters 
take only life estates. Vide 47 I. A. 918 at p. 221 ( in which the difference between the Bom- 
bay view and the view of tho other courts is explained as due to tho dominating influence of 
the Mayükha in the former. ) 

8. The word ‘ unprovided for” is used in contradistinction to ‘ enriched’, as was held 
in 4 All, 248 and 47 All. 408, in both of which it was further held that the source of the pro- 
vision is immaterial. Tho text of Gautama and the Maytikha thercon are referred toin Jam- 
nabai v. Khimji 14 Bom. 1 at p.18. In Totawa v. Basawa 23 Bom. 229 it was said that the 
courts ought not to go minutely into the question of the poverty of daughters, yot where the 
difference in wealth is marked, the whole property passes to the poorest daughtcr. In Mithila 
there is no distinction botween rich and poor daughters and in Bengal under D&yabhaga the 
criterion is the actual or potential capacity of having male issue. . 

4. Nil has in mind Vijianes vara, who propounds this view in the Mit. 

* P. 141 ( text ). 
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say that the word 8T? ( in Gautama'a text) is illustrative of ( and so inclu 
sive of ) the father also. 

In default of the daughter, the daughter's son ( takes the wealth) 

since Vignu says! 

When there is no continuance of the line ( of a man ) through son or 
grandson, the daughter's sons obtain the estate. In regard to the offering 
of obsequial rites to ancestors daughter's sons are regarded as son's sons, 

In default of daughter's son, the father ( succeeds ) and in default of 

him the mother. And so Katyüyana says: 

Of him who is sonless ( and dies ) the widow born of a good family 
( who is chaste ), also daughters, in default of them, the father, the 
mother, the brother, ( brother’s ) sons are declared (to be heirs in order).? 

* And Visnu (Dh? S. 17. 4-11 ) says ‘wealth of the sonless goes to his 

wife; in default of her, to the daughter; in default of her, to tke 
daughter’s son; in default of him to the father; in default of him 
to the mother: in default of her to the brother; in default of him 
to the brother's son ; in default of him, to the sakulyas ( agnatic kinsmen )." 
As for what Vijfianes vara says, viz. that first the mother succeeds to the 
estate ( of her deceased son ) and then the father on the ground that in the 
clause expanding ( the word pitaraw) which conveys its sense the word 
mátr ( mother ) occurs first, though in pitaraw, ( an instance of ) an eka 
8680 which is an exception to Dvandva (compounds in general ) no ( par- 
ticular ) order is perceptible, and on the ground of following the order ( of the 
words) in the dvandva (here matdpitarau) to which (the ekas'esa pitarau), 
is an exception and on the ground that the father is common to other sous 
( from other wives ) while the mother is not, that is refuted by the very 
fact of its being in conflict with these texts ( of Visnu and Katyayana ); 
and ( that opinion is also refuted by this viz.) there is no authority for 
(saying that) the word ndr does (must) occur first in the clause of expanding 
(the word pitaraw ), for ( saying that) ekas’esa is an exception to ( the 
ordinary ) dvandva, since it ( ekas’esa pitaraw ) is allowed optionally with 

1. This does not occur in the printed Visnu Dh. S. but compare Visnu Dh. 8. 15.47 and 
Manu 9.136. 

2. This passago is quoted in Advyappa v. Rudrava 4 Bom. 101 at p. 114. 

8. This is attributed to Brhad-Visnu by the Mit, Vir. and otber works and to 
Vrddha-Visnu by the Parüs'aram&dhavlya. The readings of this passage as quotcd in the 
several works differ considerably. The printed Visnu reads as in the text, but omits the 
sūtra about ths daughter's son. The Vivadaratn&kara and Vivadacintamani read ‘ tada- 


bhiive matrgimi tadabh&ve pitrgimi, ' 
* P. 142 ( toxt ). 
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the ( regular ) dvandva ( mátapitarau ) and for saying that being common 
and not being common are factors that determine the order ( of succession )*. 

In default of the mother, the full brother ( succeeds); in default of 
him (i. e. the full brother `, his son (succeeds ) As for what Vijpa- 
nes vara and others say, ' in default of full brother, half brothers ( i. e. born 
of a different mother ) succeed and in default of them ( half brothers ), the 


1. The whole of this section on the rights of father and mother is quoted in 
Balkrishna v. Lakshman 14 Bom. 605 at pp. 609-610 ( in which being '& case from 
Ratnagiri tho mother was preferred to the father). ‘Fhe father is preferred to 
tho mother as an heir in Gujrat, in the Bombay Island and northern Konkan 
where the Mayukha is the paramount authority, while in the rest of the Bombay 
Presidency the mother is the preferable heir. Vide Khodabhat v. Bahadar Dala 6 Bom. 
541. An adoptive mother succeeds in preference to the adoptive fathcr in the Bombay 
Presidency wherever Mit, is supreme; Anandi v. Hari 88 Bom. 404. Step-mother is not 
included in the word ‘mother’; vide Kesserbai v. Valab 4 Bom. 188. A remarried 
woman can succeed to her son by her first husband if the son dies after remarriage; 
Basappa v. Rayava 29 Bom. 91(F.B.). Mother's unchastity does not debar her from 
succeeding; Kojiyadu v. Lakshmi 5 Mad. 149 and Vedammal v. Vedanayaga 91 Mad. 100 
but vide Ramnath v. Durga 4 Cal. 550. This passage is an excellent example of 
the brevity and vigour of Ntlakantha’s style. Nil. first condenses the remarks of the Mit, 
and then refutes its reasoning. Panini ( II. 2. 29) lays down that several words may bo 
compounded when they are together employed in the sense of ‘ca’ (and) and would be 
in the same case ( when separately employed ) Such a compound is called dvandva ; 
mütüpitaraw is an example of it. Two other sütras (Panini I. 9. 64 and 67) lay down that 
when several individuals of the same kind (sartpa) are grouped together in the same case 
relation, only one of them is retained and if the two individuals are male and female, tho 
male is retained. Pitaraw is an example of ckas’ esa (lit. where only one out of several is left). 
The general rule about dvandva compounds is that all the several words forming it are 
retained, while in such eka$e$us as pitarau, bhratarau, only one word is present and the 
other ( mata, svas&) is suppressed. From this point of view ekaóesa may be said to be an 
exception to dvandva. Such compounds are very limited in number. Tho reasons which 
Mit. puts forward in preferring tho mother to the father are threc, (1) even in expanding 
the ekas’esa pitarau the word m&tr occurs first | mata ca pitü ca pitarau); (2) in the 
regular drandva form mätāpitarau, the word matr comes first; (3) the father may 
have several wives from whom ho may have sevoral sons i.e. the father is common to 
several sons whose mothers are different, while the mother is not so. Nl. first of all says 
that the view of the Mit. preferring the mother is opposed to tho dicta of ancicnt sages 
like Visnu and Katyayana. Then he oxamines seriatim the reasons assigned by the Mit. He 
first denies that the ekas’csa is an exception to the dra”tdva. According to tho Siddh- 
&ntakaumudi, both Ekagcsa and Samasa are two out of five vritis. Besides when a certain 
thing is stated to be an exception'tho results stated as the rule do not follow at all. But pitarau 
is only an optional form, as we have mütüpitarau also. So NII. is right in saying that the 
eka$esa pitarau boing optionally allowed with matápitarau is not an exception. Nr, asserts 
that there is no authority for saying that in expanding tho word pitarau or in dissolving tho 
compound m@é@pitarau the word «atr comes first. This isan over-statemont on the part of 
Nil. Though Panini does not say that mar must come first, yet the Ka$ika and other gram- 
matical authoritics have always for ages dissolved the compound as “mata ca pita ca.” Nil. 
is also right in denying that being common to tho son wilh olber sons from other wives is a 
ground for postponing tho father, This argument of the Mit. is extremely specious. Vide 
notes to V, M. pp. 241—244, 


158 VYAVAHARAMAYUKHA Pa bus 


sons of full brothers ( succeed ) ', this is not correct, since ( on this view ) 
there will be contradiction in taking the word bhrätr ( i in Yajfiavalkya's verse ) 
as used in two functions, viz. in the primary ( function or sense ) with 
regard to the full brother and in the figurative sense with regard to the half 
brother Some, however, say that in the word bhrütarah ( of Yaj. ) there is 
ekas’esa of dissimilar things as expressed in the (expanded) form 
' brothers and sisters are ( designated ) bhrātarah * on account of the rule 
( of Panini I. 2. 63 ) ' the ‘words bhráir and putra may be compounded 
( respectively ) with svasrand duhity to form an ekas'es3 ' nnd hence 
on failure of brothers, sisters ( succeed J. This ( view ) is incorrect, 
since there is no authority for taking the word ‘ bhratarah ' (in Yàj ) as 
an ekas'esa of disimilar objects.” 

The sons of brothers? also, even if ab the time of the death of their paternal 


1. The rule of mtmiürhsi is that the same word in a sentence must have only one sense, 
Vide above p. text 92 and tr. p.83. 8  Yàj uses the word ' bhr&tarah '. If that word 
primarily means “ full brother’, tha sense of ‘half brother’ can ba ascribed to it only in a 
secondary (gaunt vrtti) sense. The Mit, includes both full and half brothers under bhrdtarah. 
Nil. says that thereby the Mit. runs countor to a well-known mimarhe® doctrine. Vide 
Above p. 121n, 1 for s'akti meaning the primary function of a word. An obvious reply to 
Nrlakantha's criticism is that the word bhrütr simply means “brother? ( whether full or half 
is not expressed ), that the Mit. prefers the full brother to the half brother because the former 
has more particles of the bodies of the parents than the latter and so has greater propinquity 
and that ifbhráfr primarily meant full brother ( as Nil, insists ), YRj. should havo used (in 
11,188) the word bhratr alone and not sodara as he does, 

In Ekoba v. Kashiram 46 Bom. 716 ( where a man died leaving his half brother by the 
same father and a half brother by the same mother who had remarricd ) it was held that the 
half brother by the same fathor was entitled to succeed and that there is no provision in the 
Mit. or elsewhere for the sons born of the same mother after her remarriage being treated as 
brothers born of the same womb for the purpose of inheritance so as to beincluded in tho 
Meaning of the word ‘ bhratarah' used in the texts. But Nanda Pandita in his Vaijayanti 
does speak of a half brother born of the sam» mother but of a different father as an heir, Vide 
Narayan v. iaa man. ‘Daji I. L. R. 51 Bom. 784 at p. 793 where references aro given. 

2. In Mulji v, Cursandas24 Bom. 508 at pp. 568--09 the passage from ‘some however say’ 
to the end of the section on sister is quoted. Ordinarily ' bhraitarah’ would mean ‘ brothers 
simply and not ‘ brothers and sisters’. There is nothing in the context in which the verse 
of Yāj. occurs to show that ‘ bhrütarah' is to be taken in this somewhat unusual sense. An 
Ckas'esa may be cithor of similar objects or of dissimilar objects. Tho dual or plural form 
of a word is the ekas'esa of similar objects and the dual or plural forms of only a few words 
Uke bhratarau or bhraturah ave sometimes used as ekaśega of dissimilar objects. The Smr- 
ticandrikd also criticises this view following a bhásyaküra of Ap. Dh. S. Vide notes to V. M. 
P. 246. The Balambhattt (which is later than tho Mayükha) held this view, but its doct- 
rine has not been accepted in the Bombay Presidency and the sister succeeds only as gotraja. 
Vide Mulji v. Cursandus 24 Bom. 563, 579 ( =2 Bom. I. R.721) 

3, This passage of the text is obviously suggested by the very similar words of the Mit. 
viz, " when the brothers of a sonless man all take an interest in his estate after his death, but 
before the actual partition of the estate of the deceased one of tho brothers dies, then tho sons 
of tho brother (who dicd after taking an interest) aro entitled to a share through their father 
and when a partition of the estato is to bo mado, it is proper to resort to the rule ‘allotments 
of shares is according to the iathers’,” This contemplates a case like the following: A dies 
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uncle they had no connection with the wealth ( of the deceased uncle ) 
because their father was then alive, are entitled to take by partition with 
their other paternal uncles the share of their father ( in the deceased uncle's 
estate ) according to the rule ( Yaj. IJ. 120 ) ‘ among { claimants ) sprung 
from different fathers the allotment of shares is according to the fathers. ' 


* In default of the brother's son, the gotraja® sapindas ( succeed ). . 


-—- 


leaving B, C, D his brothers as his nearest heirs; but before tho estate of A is actually divided 
B dies leaving two sons E and F. Hore E and F have no right to the property of A at his 
death, as their father B was alive. Yot at the time of actual partition, thoy will take tho 
share that would have gone to their father B. Ono has to sce whether tho property has vested 
in a person and not whethor it has been actually divided. Tho Mit. had to state this ex- 
pressly because it might be argued that as Y&j. prefers brothers to brother's sons, in dividing 
tho wealth of A tho brothers O and D should exclude the sons of, B. he reply is that one 
must look to the time of death and not to tho time of actual division of the estate. 

Tho general rule of construction accepted by tho Bombay High Court is te construo both 
the Mit, and the Maytkha so as to harmonize them with one another wherever and so far as 
that is reasonably possible, Vide Gojabai v. Shrimant Shahajirao 17 Bom.114, 118. There- 
foro the above passage of tho Mayükha must bo construed in the same way as the Mit. In 
Chandika v. Muna 29 T. A. 70(=24A11273=4 Bom. I. R. 876) the Privy Council follow- 

‘ing an incorrect rendering of this passage made by Borradaile remarked with regard to the 
tribe of Ahban Thakurs that migrated from Gujerat to the United Provinces before tho 
Maytikha was composed that the Mayükha only embodied and defined a pre-existing custom 
and that according to the Mayukha sons of a brother who is dead share along with surviv“ 
ing brothers and that tho rule as found in the Mayükha does not go beyond brothers and 
their childron. It is submitted with great respect that thero is a double error here, Tho 
Mayükha had nothing todo with Gujerat, boing composed by a Maharastra Pandit, whose 
family had migrated to Benares, under the patronage of a Bundella chieftain. In Haridas v. 
Ranchordas 5 Bom, L. R. 516 the court following the P. C. decision allowed tho son of a pre- 
deceased brother to take along with the brothers of the deceased. In Jagubhai v. Kesarlal 
49 Bom. 282(=27 Bom. L. R. 226) at p. 286 tho differing translations of this passago of the 
Mayükha are referred to and it was held following tho P.C. decision on the principle of 
stare decicis that the nephews of the deceased share the inheritance along with his surviv- 
ing brother or brothers. 

Tho distinction between the whole blood and the half blood is not to bo carried boyond 
the brothers and their sons, Vide Shankar v. Kashinath 51 Bom. 104 F.B. (=29 Bom.L. 
R. 1), whero all relevant toxts and decided cases aro referred to. In Suba Singh v. Sara- 
fraz19 All, 215 ( F. B.) it was held that this distinction between whole blood and half blood 
applies also to all sapinda relations other than brothers and their sons. In Ganga Sahai v. 
Kesri 37 All, 545 P, C. (=42 I, A. 177 ) the Privy Council held that 19 All. 215 was restricted 
to sapindas of the same degree of descent from the common ancestor and that a paternal uncle 
of the half blood succocded in preference to full paternal uncle’s son. 

1. In Appaji v. Mohanlal 54 Bom. 564 F. D. (=82 Bom. L, R. 709 ) it was held that a 
brother's grandson is not included in the word ‘ brother’s son’. Vide also Chinnasamé v. 
Kunju 85 Mad. 152 which discusses all texts and modern writers. 

9. Gotraja literally means ' born in the gotra or family." The gotrajas are agnatic 
kinsmen and are of two kinds, sapindas and sam@nodakas. The Mayiikha does not dilate 
upon the explanation of sapinda, It tacitly assumes the explanation of sapinda given by the Mit. 
In commenting upon Yaj. I. 52--58 the Mit. explains sapfuda relationship as arising from 
having particles of the body of the same ancestor. It is limited to seven degrees on the father’s 

* P. 148 ( text ). 
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side and five degrees on the mother’s side. In calculating degroes the ancestor to whom re- 
lationship is traced and the person whose sapinda relationship is to bo ascertained are to be 
takon into account, Vide Lallubhai v. Mankorebai 2 Bom. 988 p. 423 and Lallubhai v. 
Cossibai T I. A. 212 at p. 282 (=5 Bom. 110 at p. 119) and Kesserbai v. Hunsraj 80 Bom. 481 
ab p. 448, Ramchandra v. Vinayak 41 I. A, 200 at p. 800--801 for a translation of tho passage 
of tho Mit. on sapinda relationship. ‘A man’s six malo paternal ancestors, his six male des- 
cendanis, the six male descendants through an unbroken male line of his six paternal ances- 
tors are his gotraja sapindas. The samānodakas will be explained later. Supindas aro either 
gotraja or bhinnagotraja (born in a different gotra). Tho latter, according to the Mit., are called 
bandhus, In Jadunath Kuar v. Disheshar L. R. 59 I. A. 178 at p. 100 the Privy Council say 
that two conditions must be satisfied before onc can claim as a gotraja sapinda viz. a 
common patriarchal stock and sapindaship with the deceased i.e. blood connection through a 
common ancestor by unbroken male descent. 

The word baddhakrama ( lit. whose order of succossion is fixed ) is usually translated as 
“the compact series of heirs.’ The heirs expressly specified in Yaj. from the wifo to tho bro- 
ther’s son are baddhakrama, take in the order in which they are cnumerated and do not 
allow anyone clse not specifically mentioned to take before them. Vide Nahalchand v. Hem- 
chand 9 Bom. 81 at p. 34. 

Tf certain persons are specially invited for a meeting or dinner, they are assigned special 
seats, while those who come uninvited or without previous intimation are seated after those 
who are specially invited. This maxim is made use of hore in assigning a place to the pater- 
nal grandmother. Vide Jaimini V. 2°19, S'abara on Jaimini X. 5.1 and S’ankara’s bhasya 
on Vedantasttra IV, 8.8 for illustrations of this maxim. In Mohandas v. Krishnabui 5 Bom’ 
597 it is said (at p. 602) that this maxim only applies to gotrujas and does not apply to 
bundhus. 

The position of women is peculiar. The gencral rule in tho whole of India, except in 
Bombay and Madras, is that no females succeed as heirs to males unless they are expressly 
named as heirs, There are only five such female heirs, viz. tho widow, the daughter, the 
mother, the paternal grand-mother and the paternal great-grand-mother. In Madras œ few 
more females such as tho son's daughter, the sister, tho brother's daughter succeed as ban- 
dhus. In the Bombay Presidency, both under the Mit. and the Mayükha, numerous females 
are brought in as gotraja sapinda heirs and succeed to males. A woman by birth belongs to 
one gotra and by marriage passes into the gotra of her husband. The wife, the mother, the 
paternal grand-mother aro not gotraja in the literal sense ( born in the family ), but they 
come to have the same gotra by marriage i.c. they become sagotra. The Mit. paraphrases 
the word gotraja by sagotra and samünagotra when it says, ‘in this way is to be understood 
the succession of sapindas of the same gotra ( sam@nagotranadm sapindGnam ) upto the 7 th 
degree.’ In Lallubhai v. Mankorebai 2 Bom. 888 (at pp. 420 and 488 ) it is said that, as 
the paternal grand-mothor is specially named as an heir by Manu and as the Mit. names the 
paternal great-grand-mother as a gofraja, the term gotraja is not confined to males. In the 
same case it was said that, though the foundation of the rights of widows of gotrajas under 
the Mit. is slender and almost shadowy under the Mayukha, the widows of gotraja sapindas 
must be admitted as heirs on tho ground of positive acceptance and usage, Vide 2 Bom. 888 
at p. 447 and Lallubhai v. Cossibai T I. A, 212 at p. 237 (—5 Bom. 110 at p. 124 ). Vide also 
Lakslunibai v. Jayram 6 Bom. H. C. R. (A. C, J.) 152. Fherofore in the Bombay Presidency 
both under the Mit, and the Mayükha, widows of gotrajas such as son's widow, brothor's 
widow, uncle's widow are admitted as gotraja sapindas, though they aro not expressly men- 
tioned in those two works and though they are not born in the family butonly enter the 
family by marriage ( i. c. they are sagotra or sam@nagotra ). They however do not take ab- 
solute estates, but only limited estates. Vide Tuljaram v. Mathuradas 5 Bom. 662, But 
those females who are born in the family when they take as heirs take the estate absolutoly 
in the Bombay Presidency. In other presidencies tho widows of gofraja sapindas not speci- 
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Even amongst them the first is the paternal grandmother, since Manu (9. 
217 ) says: 

When even the mother is dead, the father's mother should take the 
estate. 

Although she (i. e the paternal grandmother) is mentioned ( by 
Manu ) immediately after the mother, yet, as it is nob possible to make 
room for her in the compact series ( of heirs ) ending with the brother's son, 
she should be placed at the end after the brother's son following the rule 

' those that come uninvited should be seated at the end.’ 

1n default of her (i. e. the paternal grandmother ), the sister (uod 
since Manu ( 9-187 ) says: 

The wealth’ ( of the deceased ) belongs to whomsoever is the nearest 

( to him ) from amongst the sapindas 
and since Brhaspati gays: 

Where there are many relations, sakulyas (persons belonging to the same 
family or gotra), and bándhavas ( bandhua or cognates ), he, who is the 
nearest of them, shall take the wealth of a childless ( deceased ) person 

and since she (i. e. the sister ) also has the status of being a gotraja 
equally ( with her brother) as sho was born in the gotra of her brother. 
There is not, however, (in her ) the status of being a sagotra; that status 
( of being a sagotra ) is not however here (i. e. in Yàj ) declared as the 
motive ( or reason ) of taking the property ( of the deceased ).* 


fieally named in the Mit, and Y&j. aro not hoirs at all. Tho grand-mother does not take it 
as siridhana (1 All. 661 ) and takes only a limited ostate as an heir ( Dhondi v. Radhabai 
86 Bom. 546). The passage ofthe Maytikha about tho grand-mother is quoted in 2 Bom. 
888 at pp. 488--84. ' Grandmothor? doos not include a paternal step-grand-mother and a 
sister would be preferred to a paternal step-grand-mother; vide Lingangowda v. Tulsawa 17 
Bom. L. R. 815. 

1. This half verse is variously explained by Kullüka, the Madanap&zlj&ta, ihe Balam- 
bhattt and other works, tho chief difficulty is caused by sapind@dyah and tasya tasya. Some 
take tho first as equal to ' sapindat yah ' and others as one word meaning ‘ sapinda and the 
like'. Somo tako one ‘ tasya’ as referring to the deceascd and the other to the inheritor, 
while others take both as referring to tho inheritor, corresponding to yah (one more yah be- 
ing suppressed for the sake of the metre ). Some take sepindai as meaning “ sapipdamadhyat,: 
while others take it as referring to the deceased. Vide Lallubhai v. Mankuvarbat 2 Bom. 
988 at p. 421 for a translation of this passage as ‘ whoever is the nearest supinda his should 
be the property.’ 

2. Nil. stands almost alone among writers of eminence in assigning a high place to the 
sister as a goiraja. Even his own cousin Kamal&kara does not do so. His reason is that tho 
sister being born in the same gotra as her brother is a gotraja and as Yaj. speaks of. gotrajah 
as heirs, she is one. Nil. admits that she is not n sagoíra, but Y&j. doos not say sagotrah 
but only gofvajah. This argument of Nil. is extremely specious. There aro two weighty 
objections against this argument. Whatever meaning Y&j. might have attached to tho word 
gotrajah, authoritative commentaries like the Mit. take it to mean sagotrah, The sister ig 
no doubt a sapinda, but she js nota sagotra. Though born in the gotra (and so & gotraja 
in the etymological sonse ), on marriage she passes into another gotra and go is not a sagotra 
( which is the popular conventional sense of gotraja). Secondly if tho sister is to be ree 
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In default of her (the sister ),' the paternal grandfather and half-brother 
take ( the estate) by dividing it ( equally ), since their nearness to the 
deceased ( propinquity ) is equal, as ( the former ) is the father's father ( of 
the deceased ) and ( the latter ) is the son of ( the deceased's) father. . In 
other cases also, where the propinquity ( of several heirs ) is equal and 
there is no distinguishing circumstance, however slight, such as the order? of 
the words ( in a text ), the same ( rule ) holds good. Hence, in default of 


garded as a gotraja heir because born in the gotra, there is no reason why other females who 
are born in the gotra, such as the son’s daughter, the brother’s daughter, the aunt ( father's 
sister ) should not be classed as gotraja heirs. But Nil. is entirely silent about these other 
females. The courts hold'that the reasoning of the V. M. about a sister cannot be extended 
toa son's daughter. Vide Venilal v. Parjaram 20 Bom. 173. Nil. wanted somehow to 
bring in the sister and quibbles on the word gotraja. In Ganesh v. Waghu 27 Bom. 610 (zb 
Bom. L. R. 581) the paternal grand-father's grandson being a gotraja was preferred to father's 
sister who was held to be only a bandhu. The Mit. does not mention the sister atall and 
brings in the paternal grandfather immediately after the paternal grandmother. In Lallu- 
bhai v. Mankuvarbai 2 Bom. 888 it is said { ab p. 421) that here Borradaile's translation of 
the passage about the sister is infelicitous and almost unintelligible at the end and a correct 
rendering is givon, In Kesserbai v. Valab 4 Bom, 188 at p. 200 a corrected translation of the 
‘passage about the sister is given. In Sakharam v. Sitabai 3 Bom. 353 it was held that a 
full sister succeeded in preference to a half brother in the island of Karanja near Bombay, as 
the Mayükha was the paramount authority in Gujarat, Bombay island and North Kon- 
Kan, But in the other parts of the Bombay Presidency whore the Mit&kgar& is supreme, the 
result would have beon exactly the opposite , as in Bhagwan v. Varubai 82 Bom, 300 ( where 
the half brother's son was preferred to thesister). At p.918 of this last casa the passage 
of the Mayükha about the sister is quoted. In Lakshmi v. Dada 4 Bom. 210 full sister was 
preferred to step-mother or paternal first cousin. In Jana v. Rakha 48 Bom. 461 it was 
held that the full sister is to be preferred to the half-sister. The rule about indigent dau- 
ghter succeeding before the rich one does not apply to sisters ( vide Bhagirthibai v. Baya 
5 Bom, 264). The sister, whether full or half, takes an absolute estate in Bombay ; Kesser- 
bai v. Valub 4 Bom. 188. The sister is not in the line of heirs at all in Bengal and Bonares; 
5 All. 311 F.B. and 9 Cal. 725. But this law about the sister is now chünged' by Act II 
‘of 1929 which enacts that the son's daughter, the daughter's daughter, sister and sistér’s son 
succeed in that order after the father’s iather and before the father's brother; but this Act 
is not to affect the sister’s position as laid down in Bombay decisions ( Shidramappa ul 
- Neclavabai 85 Bom. L. R. 897 ). 
1. The order of succession according to the Mit. is different; it is : full WA 
‘half-brother, full brother’s son, half-brother's son, paternal grandmother, paternal grand- 
-father, paternal uncle and then his son. According to tho Mayükha the orderis:; fuil 
brother, full brother's son, paternal grandmother, sister, paternal grandfather And half 
brother together. Though the Mit. does not mention the sister as heir, under 
-judicial decisions she is an heir even under the Mit., but would bo placed ("where the 
Mit. prevails in the Bombay Presidency ) after half brother's son and paternal grand- 


mother, while under the Maytikha the full sister would come before the us brother 
and his son. 


3. “Krama” or ‘sthana’ is one of the means for settling what things | or actions are 
principal or subsidiary. Vide Jaimini ITI.3.14, ‘Krama’.( order) is of six kinds of which 
‘ arthakrama’ ( order of the senses denoted by words) and ‘pathakrama’ (order of words 
only ) are two. Vide notes to V. M. p. 252 for.eoxamples. Vide Kallianrai v. Ramchandra 
24 All, 198 at p.130 for reforence to this equality of nearness in thc caso of brother's š grandson 
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them ( the paternal grandfather and half-brother ), the paternal great-grand- 
father, the uncle and the half-brother's son take ( the estate ) by sharing ( it 
equally ) All the sapindas and samdnodakas (take) in the order 
of their propinqui tye Manu ( V. 60 ) declares them as follows: 

_ The sapinda relationship ceases with the seventh person ( in the line ) 
and that of samümnodakas ends when birth and name ard no longer 
known.’ D. : : t 

( Saptame ) means after the seventh ( person ) iş, reached ( or hag 
passed away ). : TE 
In default* of sodakas (i. e. sam&nodakas ) bandhue ( take as heirs ) 

1. The treatment of the subject of inheritance after the sister in the Mayükha is very 
scrappy, vague and unsatisfactory. Even the Mit. gives more dotails.. The latter distinctly 
states that after the father's line come in order the paternal grandmother, paternal grandfather, 
uncle, uncle’s son; after the paternal grandfather's line come-in order the paternal groate 
grandmother, the paternal great-grandfather, grand-uncle and his son; that in this way up to 
the seventh person (from the deceased ) is to be understood the right of succession in the case 
of ‘sam@nagotra sapindas'. Tho Maytkha is quite silent about the great-grandmother, It 
does not expressly refer to lines beyond the great-grand-father, nor does it clearly state how 
many generations in each line are to be taken. The following propositions have been esta- 
blished by judicial decisions: (I) That the nearer line excludes the.more remote i. e. a male 
in the father's line excludes a male in the grandfather's line and the latter excludes the 
Breat-grand-father's line; (II) that the widow of a gotraja sapinda in one line is postponed 
to any male properly belonging to that line ( e. g. a paternal uncle’s grandson is to be pre- 
iérfed to a paternal uncle's widow asin Kashibai v. Moreshwar 35. Bom. 880 = 18 Bom. iL, 
R. 552. ); (III) but the widow of a gotraja sapinds of a nearer line excludes a male belong- 
ing to a remote line e, g. a brother's widow is a nearer heir than a paternal uncle’s son or the 
grandson of the grand-uncle; Basangavda v. Basangavda 89 Bom, 87 = 16 Bom. L, R. 699 
and Khanducharya v. Govindacharya 18 Bom. L.R. 1005. As regards what is meant by 
lino ( sanzüna in the Mit. ) there was great divergence of view ; vide Duddhasing v. Laltusing 
42 I. A. 208—397 All. 604 for reference to three different views. It may be assumed that 
according to the Bombay view each line extends to six descendants in the main line from the 
common ancestor ( i. e. inclusive of the common ancestor there are seven generations in each 
line who are sapindas and also gotraj28). Vide Rachava v. Kalingappa 16 Bom, 716, Appaji 
v. Mohanlal 82 Bom. L, R. 709 (F.B.). In Vithalrao v. Ramrao 24 Bom. 817 at p. 884 four 
meanings of the word pratyasatfi (nearnoss) are given and itis sald at p. 888 that the 
Mayükha theory of propinquity is of descent in line and degree from the common ancestor 
and that inheritance through a common female ancestor is unknown. In Garuddag v, 
-Laidas 86 Bom. L. R. 597 (P. C. ) it .was laid down overruling 24 Bom. 817 and 61 Bom. 
194 that the preferences of whole blood over half blood extends to all heirs of the same degree 
such as paternal uncles and is nob confined to brothers or brother’s sons. 

2. This whole passage about sapindas and samhnodakas is quoted in Bai Devkore v. 
Amritram 10 Bom. 872 at p. 880 and it was held that‘ samanodaka’ includes 'descendanta 
from & common ( malo) ancestor more remotely related than ihe 18th degreo irom the pro- 
"positus and that a sam@nodaka is to be preferred to a bandhu , but Rama Row v. Kuttiya 40 
Mad. 654 dissents from 10 Bom. 372 and holds that a samánodaka must be within 14 degrees 
from tho common ancestor. Vide Haribhai v, Mathur 47 Bom. 940 at p. 942 for quotation 
about sspindas and sam&nodakas, 

: 8 Bandhu, according to the Mit., is a sapinds but of & different gotra i. e. they are cog- 
nate kindred who are related to the propositus through a female and not through an unbroken 
male descent. This section about bandhus is quoted or referred to in numerous cases ; vide 
6, g, Sha Chamanial v. Doshi 28:Bom. 458 (=6 Bom. L. R. 460 ) nt pp. 455-56, Ramcharan v. 
‘Rahim 38 All, 416 at p. 421, 1Parot Bapalal v. Mehta Harilal 19 Bom, 681, Muthuswami v, 
Sunambedy 28 I. A, 83 at p.80 (=19 Mad. 405 ). : 
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And they are ( thus stated ) in another smrti: 

* The sons of one's father's sister, the sons of one's mother’s sister and 
the sons of one's maternal uncle-these are to be known as dimabandhus; 
the sons of one's father’s father's sister, the sons of one's father's mother's 
sister, the sons of one's father's maternal uncle-fhese are to be known as 
ones pitrbandhwe; the sons of one's mother's father's sister, the 
sons of one's mother's mother's sister, the sons of one’s mother's maternal 
uncleethese are to be known as one's matrbandhus, 


Here! ( i. e. in the texts quoted ) the order ( of succession ) is that 
which is conveyed by the order of the words of the text. 


1. In Gridhari v., The Government of Bengal 12 Moore's Indian Appeals 448 it was 
held that the enumeration of bandhus is only illustrative and not exhaustive and that the 
maternal uncle though not mentioned here isa very near bandhu and would succeed in prefor- 
ence to his own son, who is specifically mentioned. Following this cage it was said in 28 1.A.83 
(at p. 83) thatthe Mit. rather olassifies by sample without attempting to specify every 
member of each class. The words ‘hero the order &c.’ are quoted in Mohandas v. Kri- 
shnabai 5 Bom. 597 at p. 602 and it is said that this remark only applies to the preference of 
Blmabandhua to ptirbandhus and ot pitrbandhus to matrbandhus and that there is nothing in 
the Mit. or Mayükha ' which can be construed into a direction that the nine sp^cified 
bandhus are to take precedence of all unspecified bandhus ' and that the text of Manu (9.187) 
furnishes the propor ground for decision. This remark ‘ here the order &c.’ is quoted in 
Rajeppa v. Gangappa 47 Bom. 48 at pp. 51 and 53 and it is held that it docs not refer to 
preference among @tmabandhus inter se. Mandlik's footnote * this applies to the three classes 
as well as to the several members of the three classos ' was quoted with approval in Appan- 
dai v. Bagupali 33 Mad. 489 at p. 442 ( where mother’s sister's son was proforred to mater- 
nal unclo’s son ) but it was disapproved in Sakharam v. Balkrishna 49 Bom. 789 F.B. at p. 
758 (=27 Bom. L. R. 1008 ) and the case in 83 Mad. 489 was dissonted from in 88 All. 416 
at p. 424, The decision in 33 Mad. 439 was dissented from in 48 Mad. 722 where the Mayü- 
kha is quoted at p. 742. 

There is a bewildering mass of cases on the succession of bandhus and it is impossible to 
reconcile the decisions. Besides some principles have beon introduced by the decisions which 
huve no direct basis in the texts or commentaries, In Umaid Bahadur v, Udoichand 6 Cal. 
119 ( F. B.) it was assumed that there must be mutuality of supinda relationship between 
tho person claiming as bandhu and the proposiius and that in order that a man may bo an 
heritable bandhu of the propositus they must be related either directly through themselves 
or through their mother or father. In Ramchandra v. Vinayak 41 I.A. p. 200 (=42 Cal.884) 
tho above propositions were accepted and it was said thet sapinda relationship in the case of 
tandkus extends only up to five degrees ( relying on the Mit. ‘on the mother's sido in the 
‘mother’s line after the fifth’ &c.). It is submitted with great respect that all thosa propo- 
sitions are based on no solid textual authority and arc not supported by sound reasoning. If 
the enumeration of bandhus in the three verses quoted in all digests is not exhaustive but 
only illustrative, how can it be said that the relationship must bo only through one's self or 
one's mothor or father? Similarly, if sapinda rolationship extends to seven dogrecs on a 
man's father's side and five degrees on a man’s mother's sido ( Yaj. T. 58 ), a bandhu ( who is 
a bhinnagotra sapinda ) may be so provided he is within sevon degrees on hig father's side 
from the common ancestor of himsclf and deceased. Vide Rama Sia v. Bua 47 A11. 10, The 
text of Manu ( 9.187 ) on which the requiremont of mutuality is based has not been correctly 
interpreted. Vide Subramania v. Ranganathan 44 Mad. 114 at p.117 and Chinna 

* P. 144 ( toxt ), PES 
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(If an objection were raised that ) as the right to the wealth (i. e. in- 
heritance to the deceased ) in the case of the wife and all the other heirs is 
based on their being directly connected with the deceased, so in the case of 
the bandhus also let the same rule be followed ; hence how is it that the 
banZhus of the father and mother ( of the deceased ) are ( declared ) to be 
entitled to the wealth ( of the deceased ) ? The (two) verses ‘the sons of 
the father's father's sister &c. ' are meant only to convey the connection be- 
tween a term (sajna, hero pitrbandhu and mátrbandhu ) and the objects 
denoted by it and not to convey the connection of these with the wealth ( of 
the deceased ). ( We reply ) since even without this text (i. e. the two 
verses about pitibandhus and mát;bandhus) it is possible to employ the 
word ( bandhava or bandhu ) for the bandhus of the father and mother on 


Pichu v. Padmanabha 44 Mad, 191 at p. 128, where Sadashiva Ayyar J says that the verse 
about ajmabandhus is a childish and spurious text and that it is an illogical, incomplete and 
inconsistent classification of bandhug and oritioizes the doctrine of mutuality as fallacious 
(at p. 180 ) and ( at pp. 128--129 ) the dictum in 6 Cal. 119.( at p. 128 ) that ‘the heritable 
bandhu must be a descendant of the maternal grandfather of the propositus or of the father 
or mother of the propositus is wrong. This opinion of Sadashiv Ayyar J is criticized in 44 
Mad. 758 (P. C. ) at p. 761 (=48 I, A. 849), Vide 49 Mad, 652 at pp, 660--662 for oriticism 
of Sarvadhikari’s rules and of 6 Cal. 119, Great confusion is caused by judges giving vary- 
ing reasons for preferring ono bandhu belonging to one class over another bandhu of the same 
Class e. g. where the claimaints are equally rolated in degree to the deceased, a male is to bo 
preferred to a female ( Narasimma v. Mangammal 18 Mad. 10, Balkrishna v, Ramkrishna 
45 Bom. 353. ); sometimes the ground stated is said to be that bandhus ez parte paterna are 
preferred to ex parte materna (Saguna v. Sadashiva 26 Bom. 710 and 55 Cal.1158), that those 
between whom and the propositus a single female intervners are to be preferred to those bot- 
ween whom and the propositus two females intervene (90 Mad. 406, which is not accepted 
by Rajeppa v. Gangappa 47 Bom. 48) ; even where the Mit&kgar& law applies it was hold 
by the Privy Council that those bandhus who confer greater spiritual efficacy are to be pre- 
ferred to others, though of the samo class and though equally near in degree, who confer less 
spiritual benefit. Vide Jotindra Nath v. Nagendra Nath, 83 Bom. L. R. 1411 ( P.C.) 
where the son of a half-sister of the father of the propositus was preferred to theson of the 
sister of his mother, As regards bandhus specifically named in the verses conflicting deci- 
sions have been given e, g. 48 Mad. 722 holds that the maternal uncle's son is to be preferred 
to the maternal aunt's son, while in Rajeppa v. Gangappa 47 Bom. 48 those two bandhus 
wore held entitled to succeed equally. The following cases will give some idea of the com: 
plexities of the problems involved; Muthusami v. Muthukumarsami 16 Mad. 28 at p.30 
( same case in P, C. as 19 Mad. 405 ) sets forth four propositions which are approved of in 
Vedachala v. Subramania 48 I. A. 849 at p. 860 —44 Mad. 758 at p. 768; Adit Narayan v. 
Mahabir 48 I. A. 86, Kenchava v. Girimollappa 48 Bom. 569 ( P.C. ) € 57 I. A. 868, Sakha- 
ram v. Balkrishna 49 Bom. 780 ( F.B.) = 27 Bom. L. R. 1008; Umashankar v. Mussum- 
mat Nageswari 8 Patna L, J. 633 ( F. B.), Gajadhar v. Gaurishankar 54 All. 698 F, B., 
which holds that Sarvadhikari’s rules are substantially correct and arrives at a conclusion 
exactly opposito to that in 49. Mad. 652, In order to prevent uncertainty and wasteful 
litigation consequent, thereon it is extremely desirablo that the Legislature should at once 
intervene by enacting a simple and easily applicable mothod of indicating preference among 
bandhus. 
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account ofits etymological meaning! just as itis applicable to the materndl unele 
of- the father and the paternal uncle of the father, it would follow as (an uns: 
acceptable ). conclusion that it (the text of these two verses ) is useless (supe, 
fluous ) for conveying. the connection between a term and the objects denoted. 
by it. "Therefore this text ( of the two verses about pitrbandhw and nidtr.’ 
banahu ) can have a purpose (i. e. will not become superfluous ) only by its’ 
being l understood as.) conveying that the bandhus of the father and. mother. 
(of the deceased are meant to be included ) in the rule laying down as res: 
gards bandhus their connection with (i. e right of inheritance to) the 
wealth (of. the deceased ). The same is the case even as regards the rule of 
mourning with reference to bandhus ?, ` i 


In default of bandhus the preceptor (is the heir); on failure of him’ 
the pupil, since Apastamba ( Dh. 8. II. 6. 14. 9-8 ) says : 4 
-' On failure of male issue, the nearest sapinda ; in default of the 
latter, the preceptor; in default of the preceptor the pupil..' 
. In default of the pupil, a fellow-student, in default of a fellow-student 
a brahmana learned in the Vedas, since Gautama (28. 39) says, ‘ bra- 
hmanas learned in the Vedas should take the heritage of a childless 'brà- 
hmaga', In default of as rotriya, any other brahmana in conformity with 
Katy&yana" s dictum : 

In default of all ( these heirs ), brahmanas who are versed in ‘the ira 
Vedas, are pure and self-restrained take the heritage. ( By doing) so, 
dharma is not lost ( violated ). 

* And N&rada says ; 

In all these onses the king should take heirless wealth, except the pro- 
perty of a brahmana ?; but the property of a brahmana which is without 
an heir, he should cause to be given to brahmanas learned in the Vedas. 

Brhaspati ( p. 380 v. 67) says: 

The king takes the wealth of those kgatriyas, vaisyas and s^ídras who 
leave no male issue and have neither wife nor brother, for he is the lord 
of everything, 


1. ‘ Bandhu ' or‘ bandhawa is derived from the root ' bandh '( to bind) and means 
“he who is bound by ties of blood.’ 

. 2. The idea is that when itis said that the mourning for a bandhu is to be ipe 
for a particular period, the bandhus of the father and mother of the man aro also included. 
Vide Mit. on Yaj. III. 24. ED 

8. This direction of the ancient sages bas not been Sepabd in modern times. Vide 
Collector of Masulipatam v. Cavaly Venkata 8 Moore's Indian Appeals 500 at p. 527. 
Where a widow built a house and died leaving no heirs of hor husband and the Government 
claimed tho house, it was held that Government must prove that the house was built out 
of her husband's estate arid that the widow's blood rolations ( brother and sister ) would 
take her strldhana in preferenco to the crown (Ganpat Rama v. BIN of Stale 
45 Bom. 1106.). 

* P, 146 ( text ). 
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Yajiavalkya ( II. 187 ) states a special rule about the wealth of ascetics 
and the like : 

(the heirs who take the wealth of a vdnaprastha (a forest hermit), 
of a yati ( an ascetic )-and of a brahmacdrin (a Vedic student) are in 
order the preceptor, a virtuous pupil, one who is accepted (or looked’ upon) 
as a brother and belongs to the same order, 


( The word ) brahamaca@rs stands for the perpetual? student ; but in the 
case of an upakurvüna ( & temporary student ), the father and the rest alone 
are heirs: ‘dharmabhrata ' means ‘.one who is accepted asa brother, 

' Hkatirtha ' means one who belongs to the same Asrama ( i. e. order); 
( the word ) ‘ dharmabbrartraikatirthin ° (in Yàj.) is a karmadhürays ( appoe 
sitional compound ) meaning ‘ one who is accepted as a brother and is also 
of the same order °. Vijfíanes vara ( holds ) that the order in which.the pre- 
ceptor and the rest ( succeeded ) is the reverse? ( of the order of the words 
of the text ), while Madana ( holds ) that the order is the direct one, . since 
Vignu ( 17. 15-16 ) says ‘ the preceptor or the pupil should take the wealth 
of a forest hermit. ' 

` The funeral? rites of the deceased up to the end of the tenth dis ( after 
death ) must be performed by him who takes his wealth, whoever he may 
be. And Visnu ( XV. 40 ) is to the same effect ‘ whoever takes.the. wealth 
is declared to be -the giver of the pinda ( the funeral cake ) ',- . This (topic) 
has been expounded by me in the S'ráddha-Maytükha in the section determin- 
ing the ( order of ) persons entitled to perform ( 8 ráddhas ). 


“1. A brühmacürin is of two sorts, naisthika (one who remains a student till his 
death and doos not marry ) and upakurvüna (one who intends to romain *» student for 
Some yenrs only and to get married thereafter ) Vide Gautama 3. 5-9 for the former. Tho 
ag Yamias are four, that of brahmachrin,. of an house-holder, of a forest hermit ‘and of an 
ascetic ( sannyasin’), i 

2. ' Reverse'— According to Vijiines’ yara, tho hoirs to a hormit, yati and brahma- 
tütin' are respectively the porson accepted as a brother and belonging to the same order" ( i. e 
a vEnaprastha ),a virtuous pupil and tho preceptor. It will be noticed that the heirs 
agcording to Mit, ‘are in invorse order to the order of the [words in the text. In Ramdas 
Ne Baldevdas 89 Bom. 168 ( = 16 Bom: L. E. 757 ) it was held that the heir of & sannyāsin 

{ yati )-was'a virtuous pupil and that it was doubtful whether bairagis belónging tho 
Vaishava Rambnandi sect could be classed as sannydsins since the order of bairagis "was 
mot confined to the members of the twice-born classes, In Dharmapuram: Pandara 
Sannadhi v, Virapandiam, 92 Mad. 802 it was held that a s'tidra cannot be a yati (or ascetic) 
and that succession to a 4 tidra leading the life of an ascetic was governed by the ordinary 
Jaw in the absence of any general or special usage to the contrary. But in Sambashioam 
Pillai v. The Seéretary of State for India 44 Mad. 704 it was held distinguishing 22 Mad, 
802 that the disciple ofa sdra ascetic who died without leaving any blood relations is 
Rn hoir under Hindu Law and provonts an escheat to the crown and that the text of Yai: 
about the succession of the pupil was not obsolete.” 

8. This passage up to the end of Visnu's text is quoted in Kalgauda Y Boinappa 
11 Bom, L, R. 797 at p. 815. 
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Now ( begins ) the discourse on reunited persons. 


On this Brhaspati ( p. 881 v. 72 ) describes reunion: i 


That man who being ( once ) separated dwells again through affection 
with his father, brother or uncle is said to be reunited with him. 


* According to the Mit&ksara and the rest reunion (of a man) can take 
place only with his father, brother or paternal uncle and not with any one 
elso, since ( others ) are not mentioned in the text; but it is proper to say 
that it ( re-union ) takes place so as to be co-extensive with those who make 
the partition ; the words ‘father and the rest’ (in the verse of Brhaspati) are 
only illustrative of those who made the partition ; just as in the case of tho 
(Vedic sentence) ‘ he plants the post half inside the altar and half outside. 
Otherwise there would be the fault of the splitting up of the sentence. * 
Hence re-union may take place even with ( one's) wife, paternal grandfather, 
brothers grandson, paternal uncle's son and the like* On account of the 
same case relation ( being employed in the text of Br. ) in the form ' he is 
reunited who having been separated lives together again’ there can be no 
reunion between the sons of separated brothers’. Reunion means a wish or 
intention ( expressed ) in the form ‘ our present or future wealth shall be 
common ( between us ) until a fresh partition ". 


On this subject Manu( IX. 210 ) declares a special rule about a fresh 
partition between reunited persons : 


If reunited? (members) dwelling together should again come to a division 


Ie a L a REE EA ERE Sie PEE 
1, Brhaspati's text is quoted in 19. Cal. 634 at p. 638 whore it is held that according 
to the Dayabhéaga it is not illustrative but mandatory and| that thero can be no re-union 
except between the persons specified. In Basant Kumar v. Jogendra 38 Cal. 871 it was 
held that there cannot be according to the Mit. reunion between first cousins who were 
originally joint, but had separated. In Balabux v. Rakhmabai 80 I. A. 130 at p. 186 
(= 15 Bom. L. R. 469 and 80 Cal. 725 ) the text of Brhaspati is quoted and it is said that 
reunion can take:place only between persons who were parties to the original partition, 

9. Vide text above p. 115 and tr. p. 128 for this sentence. 

. 8. For explanation of vükyabheda vide p. 90 n.1 above, The two rules ( vidhis) 
which this single text of Brhaspati is supposed by the Mit. as laying down are: (1) re 
union takes place when separated coparceners again begin to live together and (2 ) that 
reunion can take place only between the three classes of persons specified. 

4. In Lakshman v. Satyabhamabai 2 Bom. 494 at p. 508 it is said about this 
passage relating to the wife that it‘ implies a previous partition in the sense probably of 
the allotment of a share in a division with sons’ and then the text of Apastamba 'j&y&- 
patyor-na vibhago vidyate ' is quoted. 

5. The words ‘ vibhaktab, sthitah and samsrstah' arein tho same case (i.c. nomi- 
native ) and so the circumstances connoted by them must all inhero in the same person. 
In Sumudrala Varaha v. Sumudrala Venkata 88 Mad. 165 it was held -that succession 
in a reunited family was by survivorship and that that mode of succession was not confined 
to the members that reunited but tho son of a rounitod member born after rounion 
is also reunited and takes by survivorship, 

6. The printed Manu reads ‘ vibhaktah ' for ‘ sarhsrstah’, 

* P. 146 (text). 
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* then the shares are equal; in such a case the right of primogeniture 
does not exist. 4 

Here sonio say that unequal distribution being negatived ( or prohibited ) 
by the clause ‘ the shares are then equal itself, the purpose of again ex- 
pressly forbidding the right of primogeniture ( in the words ‘ jyaigthyam 
tatra na vidyate ') is to convey that there is no inequality due to mere 
seniority ( in birth ) but there may be inequality at the time of frosh parbi- 
tion due to the inequality of estate ( put together ) at the time of reunion’, 
But others? say as follows: since the clause beginning with the word ‘ jyai- 
sthyam ' (in Manu ) is merely a repetition ( of what precedes ), the shares 
will be equal even when thero was inequality of wealth ( brought into 
hotchpot at the time of reunion ). And usage is to the same effect. Hence 
when ij is possible to explain this text ( of Manu ) as based on usage it is 
improper to imaging a Vedic text opposed to it, And the science of 
judicial] administration is generally based, like grammar, on the usages (of 
the people ).$ 

Brhaspati ( p. 381 y. 77 ) says: 

“If any one of the reunited members acquires wealth by learning, 
valour and the like, two shares ( of it ) must be given to him and the 
rest are entitled to equal shares. 

When from the rule that the acquirer gets two shares two shares are esta- 
blished ( even in the case of the re-united acquirer ) this text ( of Br. ) has 
& purpose of its own in indicating that, though two shares are allotted to 
the acquirer in & partition among coparceners who are not re-united 
provided the acquisition is made without detriment to the ancestral 
wealth, in a partition between re“united coparceners two shares are allotted 
( to the acquirer ) even when the acquisition is made with detriment to the 
re-united property’. This is the view of Madana 

Yajflavalkya ( II. 188 ) states the persons who are entitled to tako the 

estate of one reunited : 


— 


1. TThisis tho view of Apar&rka, Sm. C. and Vir, 

2. This is the view of Nilakantha, If the text of Manu were interpreted da 
some do, we shall have toassumoe a rulo opposed to the one laying down oqual division in 
„those casos whore at tho time of rounion there was inequality in the wealth cuntributêd hy 
the reunited members. But if the words 'jyaisthyim ' are taken ng œ mero repetition 
(anuvüda ) of what precedes in another form there is no neeossity to assumo a tozt and 
popular usage will be followed by tho text of Manu, who anys ‘usage is transcendontal 
‘law’ (I. 108). 

8. Vide as to grammar notes to V. M. p. 264, 

4. Mandlik ( tr. p. 85) and Gharpuio (tr. p. 120) both undorstand ' arjakasya dvau 
bhāgau ’ as a text, but they do not stato whoro that text ix to bo fonnd, Il appears that 
those words aro not a quotation but summoaring the rule stated in Von, (17.51 ). According 
to Madane this yorso of Br. doos not morely re-iternte what Vos, enyn, bul lin» p md pur- 
pose of ita own, Madana atarts with n proposition which in not fecopinblo to Nylnkanthu 
who says above (p.187) that even when woulth ia noguirod by a mun with the bolp of nnonstrål 
estato tho tun ahar gati twa nharom Tha Km, Cay Vin mag il'ar, M, explain. this vorde 
differontly, Vida notes la V. M; p, 206, 

* P, 147 ( tent ) 
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A reunited (person) takes (the estate) of a re-united co-heir (who dies) ; 

but a full brother (takes the wealth of) a full brother (dying). 

This is an exception to the rule contained in the text ' the wife, 
daughters kc. ° ( Yaj. Il. 185). Hence the meaning is: what determines 
the right of heirship for taking reunited wealth is not the relationship of 
being a wife kc. but the fact of being a re-united member ( with another ), 
The opinion of Vijilánes vara, Madana and others is: since it is a general 
rule that an exception has the same province (scope) as the rule ( to 
which it is an exception ) and since the words ‘of one dying without male 
issue ' ( occurring in the preceding verse, Yaj. Il. 136 ) are to be supplied as 
connected ( with this text), it also ( Yaj II. 188) applies to one who leaves 
no kon, Brand«son or great-grand-son ; therefore a reunited ( copsireenex ) alone 
will take the wealth of a deceased reunited coparcener of that sort (i. e. one 
who has no male issue ), even though nearer ( persons ) like the wife and 
the rest exist, who are not reunited with him ( the deceased ) *. This (opi- 
nion ) is open to question. When it is possible to explain ( a text ) without 
it (i. e. without resort to the principle of anusariga ), there is no authority 
for supplying ( clauses from a previous text ) ^. As for the sameness of pro- 
vince ( between a rule and an exception), it is not expected that it (same- 
ness of province ) should be complete in every respect, but only to this extent 
that somehow both® ( rule and exception ) relate to ( the right of succession 
among ) the sapindas of the deceased. It may be objected that if the word 
' of one sonless ' is not to be supplied ( in Yaj. IL. 138 ) ther the word ' of 
one gone to heaven ' also cannot be supplied ( in the same verse) and the 
result would be that there would be no word meaning’ of one deceased ' 
( with which to connect the verse Yaj. II. 188). (To this the 
reply is: ) it would not be so; since that term (viz. of one deceased ) can 
be got from the words of Manu ( 9. 211 ) to be quoted hereafter viz. ' if he 
were to be excluded from a share or if any one of them dies."* If that term 
( viz of one sonless) be supplied ( in Yaj. II. 188) the ( unacceptable ) 
result would follow that of two sons or of a son and grandson, one being 
re-united with the father and the other not so re-united both will get equal 


.. A. In the text on p.147 read ' oqigan. ^ for "gadahe" 
gata o°. 

9. Anugatga is a technical term in the Pürvamim&ris& (II, 1.48) which means 
t supplying a word or words from one sentence into another sentence or passage’, Vide notes 
to V. M. pp. 266--267. ' 

8. The rule ‘ wife, daughters &c.’ and the exception ‘ a reunited coparcener takes tho 
estate of a reunited coparcener ' have this in common that they both relate to the successiort 
of sapindas to a deceased person. 

4, Tho verso of Manu (9.211) occurs in the context of reunion and therefore Yayfia- 
valkys's verse (IL 138 ) can be connected with it and it is not necessary to understand cor- 
tain words like ‘ syaryatasya” and 'aputrasya' ifrom Y&j IL 136 into Yaj. 11.188. Tho 


maxim of interpretation is that all smpti texts bearing on a fopic are to be read together and 
supplement each other, 
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shares ( in the deceased father's property ) since (on that hypothesis ) thig 
text would have no application to one ( a deceased reunited person ) dying 
after leaving a son.* In that case the result would be opposed to popular usage 
which is the basis of the authoritativeness of the science of vyavahára (law 
and judicial administration ). ( An objection may be raised that ) if ( the 
word aputrasya ) be not supplied ( in Yaj. II. 138 ), this verse will be appli- 
cable also to one who dies reunited leaving a son and then in a competition 
between a son who is not reunited (with his deceased father) and a brother 
and the rest who are reunited ( with the deceased ), the brother and the 
rest alone ( who are reunited ) will get ( the estate of the deceased ) and 
not the son and the like ( who are not reunited ). ( The reply is that ) it 
is not so and ( the objection ) will be answered in explaining the latter half of 
this verse ( Yaj. II. 138 ). 

( The author ) states ( in the words ' sodarasya &c. ) an exception to 
what is laid down in this first quarter of the verse ( viz. ‘ of one reunited, 
the reunited coparcener’): here the words ' samsretinah sarnsrsti’ are 
understood (in the second quarter). The meaning (of the second quarter) is 
that in a competition between a full brother and a half brother, both being 
reunited ( with the deceased ), the full brother who is reunited should taka 
the wealth of the deceased reunited member. The latter half of the verse 
( Yaj. II. 188) is ' dadyat &c < The meaning ( of this latter half) is: if at 
the time of dividing the estate of a deceased re-united member the 
pregnancy of his wife was not ascertained and a son is subsequently born, the 
paternal uncle or the like who was reunitéd ( with the deceased ) should 
deliver the share ( of the deceased ) to such a son, but in the absence 
ofa son he should take the share himself) Here the mere fact of being 
a son determines the right to take the share of ( the deceased ) 
father and not the fact of being born after the partition ( between the sure 
viving reunited coparceners), because the latter supposition serves no purpose, 
is cumbrous and would lead to the ( unacceptable ) result that a son born to 
& reunited coparcener in a distant country before partition would not be 
entitled to share ( his father's estate ) if the fact ( of his birth ) was not 
known ( to the partitioning members ). Therefore an uncle or the like 
though reunited must give the share ( of the deceased reunited member ) to 
his son previously born, though not reunited ( with the deceased ), 


1. If ‘ aputrasya ' were supplied in Yaj. II. 138, that verse would have no application 
to a rounited person who left male issue. Then the result would be that if a man died re- 
united with a son and also left a son or grandson who was not reunited, both sens would 
take shares, as the verse “of one reunited, a reunited coparcenor takes the wealth’ applies 
on the hypothesis supposed only to one dying issueless. 

2. The Mit. and the Mayukba widely differ as to tho interpretation of Yàj. II. 188 
The Mit. supplies the word ‘ aputrasya' in it, Nilakantha docs not. The Mit. connects the 
first half of II. 188 with the latter half, while N11. -takes the two halves as independent, 
Vide notes to V. M. pp. 268--270 for details, 

* P. 148 ( text ). 
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The same author ( Yaj. IT. 139 ) propounds the right of a reunited half 

brother and a full brother not reunited to share equally the wealth (of id 
deceased brother ) : 
One born of a different mother, if reunited, may take ‘the wealth: ( ot 
the deceased ), but one born of a different mother, if not reunited, does 
not take it; (.a full brother ) even though not reunited should take ( the 
“wealth ) ánd not tbe half brother ( alone ) though reunited. 
Here by the expressions ‘ born of a different.womb.’, ‘ born of a different 
mother ' and the like the half brother alone is not denoted, but the. paternal 
uncle and the like also, *since the etymological meaning ( of these words ) 
applies.to them also without any distinction’. - Otherwise it would follow 
.that the text propounding reunion with the. uncle and the rest is without any 
purpose, there being no other result brought about by the. state ‘of reunion? 
The words “ asamsrgtyapi ” are connected with ‘both the. preceding and the 
Succeeding clauses like a lamp on a threshold? And the word “ sarisrsta’ 
by being repeated conveys one who is reunited in wealth and also a full 
brother who is related to the same womb ( as the deceased ) When the 
first meaning of sarisreta ( viz. one reunited in wealth ) is taken the word 

pi ' (also ) is to be understood after it and at the end of the verse 
the word ‘ ev ' ( alone ) is to be supplied. Hence the following are the 
meanings of the sentences ( of this verse ):+( 1) anyodarya i. e. one 
born of a different womb such as the wife, father, paternal grandfather, half 
brother, paternal unole and the like, if reunited ( with the deceased ), takes 
the wealth ( of the deceased ); (2) one born of another womb, if not 
reunited, does not take ( the wealth ). By this reunion is declared by. the 
method? of positive assertion and that of negation as the cause of taking wealth 
(as heir) in the case of one born of a different womb; (3) . The full 


1. The paternal uncle of a person is as much born of a different mother as. his half 
brother. : i 
2, What is the purpose of reunion ? It is this that the reunited man should succeed to 
the wealth of a reunited deceased pérson in preference to another relative equally related 
“but not reunited. As among half brothers, one who is reunited fakes in preference to one 
who is not re-united, so the same rule should apply to paternal uncles, If reunion were 
-not a ground of preference among paternal uncles, a paternal uncle stands to gain nothing by 
reunion. | - 
3. A lamp on the threshold sheds light inside the house and also outside. So the 
syords “aged ? are to be connected with the preceding clause medadi C TT RT 
-and also with the succeeding one zlaqta gag: . 
4. qug has two meanings (1 ) one reunited and (2) a full brother. In ‘the 
“latter half of II. 189 we have two clauses adqealy nadhagg: (full brother) and wae: 


(one reunited ) ( afy ) TAAT ( a) a (ana). 

5. ' Whoever is reunited takes the wealth of the deceased.’ This is the method of 
,anvaya ( positive declaration ) ; “those who are not reunited do not take the wealth’ ( when 
there is reunion with some); this is the method of vyatireke, taga or  &bgeneo ], 

* p.149 ( text ), 
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brother called here ' samserati’ takes the wealth, even though he be not 
reunited ; by this the fact of being a full brother is itself declared to be a 
cause ( of taking wealth ); (4) a‘ samsrsta' i. e. one whose wealth 
is reunited, but born of a different mother, does not alone take the wealth. 
Hence the conclusion is that both take the wealth 1n equal shares, one 
because he is reunited ( though born of a different mother ), the other 
because he is a full brother ( though nof reunited ) Manu (9. 211-218 ) 
makes this very point clear in his section on reunited coparceners: 


If the eldest or youngest of several brothers were to be deprived of his 
share or if any one of them were to die, his share is not lost; but the full 
brothers and reunited coparceners and the full sisters should assemble 
together and should divide that share equally. à 


* Hiyəta ” ( be deprived of ) means ' by entrance into another order (of 
ascetics &e. ), by degradation for sins and the like ^ The word. sodaryah ” 
is connected with ‘brothers’ (in the latter half ). ‘ Those who” are reunited” 
mean the wife, the father, paternal grandfather, half brother, the paternal 
uncle and the like.’ On this point Prajapati states a special rule : 


Whatever concealable wealth ( like gold and silver ) exists is taken by 
the reunited members ( though born of a different mother ) ; but lands and 


houses are taken according to their shares by ( full brothers ) though not 
reunited. 


' Antardhanam ' means gold, silver and the like which it is possible to 
congeal by being deposited underground &c.; ‘ sarmisrgtah ' i.e. a reunited 
member born of a different womb should take if; but full brothers should 
take lands; and cows, horses and the like should be taken by brothers full 
and half. This is the meaning. Madana says that a reunited coparcener 
though born of » different womb, alone takes evon kine, horses and the like. 
But this ( view ) is nob based on the text ( of Prajapati )) In the Smrti- 
eandrikà (it is said that ) the full brother alone, though not reunited, takes 
when what is left ( by the dying member ) is either concealable wealth or 
land or kine and the like. The authority ( or basis ) for this view is ques- 
tionable. Among full brothers, if some are reunited and others are not 
reunited, the reunited ( full brothers ) alone should take the wealth, 


In Bindra v. Mathura 6 Lucknow 456 (F.B.) it is said that while tho general 
rule as regards reunited members is that of succession by survivorship, an exception giving 
preference to uterine ( sodara ) brother not reunited has beon ongrnfted to that rulo and 
that under the Mit&ksar& a utorine (sodara ) brother though not reunited sucoeeds as 
against tho father ( of the deceased ) though reunited. 

^J. The section on exclusion from inheritance bolow sets out the ciroumstancos under 
which a man was dcprived of his share or right to inhorit. 
. . 9. Vido notce to V. M. pp. 278--275 for the varying intorpretations of the two Yorses 
of Yaj. ( II. 188--189 ) and of Manu (9. 211-212 ), 

* P. 150 ( text ), 
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because of the oxistence ( in their case ) of two reasons ( for taking wealth ) 
viz. being a full brother and being reunited. Hence Gautama ( 28, 26 ) 
says: When a reunited ( coparcener ) dies, one reunited takes the wealth. 
Brhaspati ( p. 881 v. 76 ) says: 


( Two coparceners ) who again ( i. e. after separating ) become reunited 
through affection take the share of each other ( on death ) 

The following then is the essence extracted from theabove (discussion) : 
The son whether reunited with his father or not should take the whole share 
of his father, since the fact of being a son is alone the determining factor 
as regards the rights to take the share. Even among sons if one is reunited 
and the other is not, then the ( son ) reunited alone takes (the whole share), 
since the text says ' of one reunited, the reunited’ ( Yaj. II. 188 ) In a 
competition between a son reunited and any reunited person other than a son 
the son alone ( takes the wealth ). since this has been expounded above, on 
the words ‘ dadyüc-cüpaharec-c&rhsam '( Yaj. II. 138 latter half ). In a 
competition between reunited persons other than the son such as fhe parents 
the brothers, paternal uncles and the like, the parents * alone take. Among 
them ( the parents ), Madana says! that the mother takes first and then the 
father. The brother, uncles and ths like ( when all are reunited ) should 
take ( the wealth of a deceased reunited coparcener ) by sharing it equally, 
since the determining factor for being entitled to take the estate viz. state 
of reunion, exists in the case of all of them. When there is a competition 
between a ( full ) brother not reunited (on the one hand) and a paternal 
uncle, half brother or the like ( on the other) who is reunited, they take 
after dividing equally, since Yàj. ( II. 189 and 138 ) ; 


A full brother even though not reunited should take the wealth and not 
the half brother ( alone) though reunited; of a reunited ( coparcener ) 


the reunited coparcener; but in the case of a full brother, the full 
brother. 


If there is only the wife who is reunited ( with the deceased ) she alone 
takes, since the text is ' of a reunited coparcener, the reunited coparcener '. 
When there is a competition ( assemblage ) between the wife who is reunited 
and other males who are reunited, they alone take and not she, Bo also 
S'aükha and Narada ( pp. 195-196 vv. 25-27 ) on starting the treatment of 
reunited coparceners say : 
Among brothers, if any one dies sonless or becomes an ascetic, the rest 
( of the brothers ) should divide his wealth ( among themselves ) except 
the siridhana ( of his wife ) They should provide for the maintenance 
of his wives up fill the end of their lives if they keep ( unsullied ) the bed 


1. Tho view of Nilakantha would bo different as according to him among parents, the 
fathor comes before the mother. 


* P. 151 ( text ). 
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of their husband, but if they be otherwise they should cut off (the mainte- 
nance). It is enjoined that she who is his daughter is to be maintained out 
of her father's share; she takes the share ( of her father ) till her mar- 
riage; after that ( marriage ) her husband should maintain her. 


Just as in the ( Vedic ) text ‘ If after a man has seb apart rice for 
offering ( in dare’a isti ) the moon were to rise in the east, he should divide 
the husked grains of rice ( set apart for the isti ) into three classes” ( Tai. 
Sam YI. 5. 4. 1--2) the* actual setting apart of the rice is not intended to 
be prescribed (as a condition for undergoing the pr&yas citta, for the unexpected 
moonrise ), since another text ( S'atapatha-br&hmana XI. I. 4.1) ‘if (the 
moon ) rises when the ( rice for the ) offering ( is not set apart )' it is under. 
stood that preparations for the offering (are meant to be the condition ), so 
in the above passage ( from Narada and S'aükha) from the very opening 
verse ( of Narada in that passage ) it is understood that reunited members 
are the agents of the actions of dying, becoming an ascetic or dividing and 
therefore the word ‘ brothers ' is nob to be taken literally ( but only as ill- 
ustrative )? As to what S'ankha says after starting a discussion about re- 
united members ‘ the wealth of one dying sonless goes to the brothers, on 
failure of them the parents take it or the eldest wife’, that is: intended, 
„according to Madana,” for fixing the order ( of succession ) among the une 
' reunited brothers and the rest, when a reunited coparcener dies after the 
‘death of those with whom there was reunion such as the paternal uncle, the 
brother’ s son or half brother. The same author (Madana) says that even here 


1 In Bai Mangal v. Bai Rukhmini 28 Bom. 991 this last verse is quoted at 
p. 295 and it is said “all text-writers appear to be agreed on this point viz, that it is only 
the unmarried daughters who have a legal claim for maintenance. The married daughters 
must seek their maintenance from the husband's family. If this provision fails and tho 
‘widowed daughter returns to livo with her father or brother there is a moral and social 
obligation, but not a legally enforceable right by which her maintenance can be claimed as a 
charge on her father's estate in the hands of his heirs '. 

9. Vide notes to V. M. pp. 277--279 for detailed ,Oxplanation of this passage. Narada 
-has beforo the three verses quoted in the text a verse “garai g jt WIT? that is, the dis: 
cussion starts with reunited coparceners in genoral; hence the word ' brothers” in the first 
-of the verses quoted in ihe Maytikha is not restricted to brothors only but stands for all ree 
united members, This is illustrated by a Vedic oxample. Ifa man through mistake makes 
preparations for a dara isti and then it being really tho 14th of the dark half the moon rises 
in the cast, an expiatory rite is prescribed. ‘ Nirvdpa’ means ‘ sotting aside grains, intend 
ing them for being offered to a deity’. The question arises whother tho oxpiatory rite is to 
be performed only when the preparations for dars'a isti have gono so far as ‘nirvaipa’ or 
‘avon if they have not gone so far. Tho S’atapathn prescribes the expintion even if the grains 
have not beon set apart.  Xíoneo tho words ‘hevir niruptam ' in tho Tai. Sam. are not to bo 
'taken literally. : 

8. Madana’s view seems to bo that this text lays down a special order of succession 
(other than the goneral one of wife, daughter, daughter's son ke. ), when ono who was rgs 
"united with an unclo, nophew or brother dios after all of them are doad, 


"P. 152 ( text ). 
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(among parents ) the mother takes first and then the father. ‘The eldest 
wife ' ( in the text of S'atkha ) (takes) if she is self-restrained (i. e. chaste ). 
In default of the wife, the sister ( takes ) ; to the same effect is Brhaspati ( p. 
381 v. 75); 

She who is his sister is entitled to get a share therein. This is the 
rule in the case of one ( dying ) childless and also without wife and 
parents : 

Some read this verse as' she who is his daughter. ' In default of 

daughter and sister, the nearest sapinda ( takes ). 


, Now begins ( the section on ) Stridhana. 


Manu ( IX. 194 ) says : . 

What was given before ( nuptial) fire, what was presented on the 

bridal procession, what was given as a token of love, whatever is obtained 

( by a woman ) from her brother, mother or father—these are declared to 
be stridhana of six sorts. 

. The word ' six ' ( in sadvidham ) is meant only for excluding a lesser 

thumber *. Hence the word “and the like’ in the (following ) text of 


1. This verse of Brhaspati about the sister is referred to in Kesserbat v, Valabh 4 Bom. 
188 ( at p. 202 ) and also in Tukaram v. Narayan 36 Bom. 889 ( F.B, ) at p. 353. 

2. The idea is that the mention of six kinds does not exclude a larger number, but only 
emphasises that there cannot be less than six kinds of stridhana, As the verse of Manu does 
not exclude more than six kinds of stridhana, the verso of Yajiiavalkya which siter ex- 
pressly naming some kinds of stridhana employs the word ‘ &dya' is not in conflict with 
"Manu's but rather harmonizes with it, The Mif. gives the widest possible meaning to tho 
word stridhana, when it sayson the word “adya” (‘and the like’ ) in Yaj. II, 148 that the 
word ‘ adya ' includes ‘what is obtained by a woman by succession to ancestral property, by 
purchase, by partition, seizure (adverse possession ) and finding’, The Mayükha does not 
‘expressly state, as the Mit. does, that stridhana has a very wide meaning but divides stri- 
dhana for purposes of succession into two kinds, partbhasika ( technical) and aparibhasike 
( non-technical ). The former embraces such varieties of stridhana as adhyagni, adhy&vaha- 
dika, anvadheya &c. enumerated in the smrti texts of Manu, Yaj., Visnu and others, while 
the non-technical stridhana comprehends wealth acquired from strangers or by mechanical 
arts or by her own labour or in any other way. Judicial decisions have not only not followed 
the Mit but have very much restricted the meaning of stridhana. In Shco Shankar Lal 
v. Debt Sahat 25 All. 468 ( P. C, ) it was held that property inherited by a female from a 
female is not her stridhana in such a sense that it passes to her stridhana heirs in the femalo 
line to the exclusion of males and that there is no distinction between a female inheriting 
from a male and a female inheriting from a female under the Benares school ( Sheo 
Patab v, The Allahabad Bank 26 All. p. 476). This means that property obtained by a female 
from a male or female isnot stridhana.  Thisis the law in the whole of India except in 
Western India. Vide also Chotay Lal v. Chunno Lall L.R. 6 I. A.,15 at p. 82. The Privy 
Council in 25 All, 468 at p, 474 refer to the view of the Mayukha which makes property 
inherited by a female from a female her stridhana. Vide also 45 All. 715. In Debt 
Mangal Prasad v. Mahadev Prasad 89 I. A. 121(=84 All. 234) it was ‘hold that the 
share obtained by a mother on partition among her sons is not her siridhana and on her 
death devolves on her husband's heirs. Bo the position of the Mit. ag to partition also is 


8. IV. . 10, 2-8 
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*Yajüiavalkya ( II. 148 ) is easily explained ( or harmonized ) : 

What was given ( to a woman ) by her father. mother, husband or 
brother, what was presented to her before the ( nuptial ) fire, wealth given 
to her on supercession and the like are enumerated as siridhana 
( woman's peculium ) 1 

And Visnu ( Dh. 8. 17. 18 ) mentions more ( varieties than six ) : 

What was given ( to a woman ) by her father, mother, son and brother, 
what was presented to her before the ( nuptial ) fire, wealth given on her 
husband marrying (another woman ), what was given by her relatives 
( or cognates like the maternal uncle ), Sulka and anvádheyaka? ( these 
are the kinds of stridhana ). 

Katyayana defines adhyagni ( given before the nuptial fire) and the 
other kinds ( of stridhana ) 2: 

What is given to women at the time of marriage before ( the 
the nuptial ) fire that is declared by the wise to be adhyagni stridhana- 
That again which a woman obtains when she is being taken (in a pros 
cession ) from her father's house ( to the bridegroom's ) is declared to be 
stridhana of the adhyfvehanika kind*. Whatever is given to (a 


negatived. On the point of adverse possession there isa conflict of decisions. In Kanhai 
Ram v. Musammat Amri 82 A11. 189 it was held following b I. A. p. 1 that what is acquired 
by a woman by adverse possession becomes her stridhana ; vide also Erishnai v. Shripati 80 
Bom. 883, Subramanian v. Arunachellam 28 Mad.1 at p.7. But in Lajvanti v. Safa 


Chand 51 Y. A. 171 (=b Lahore 192) it was said ‘if possessing as widow she possesses 
adversely to anyone as to certain parcels, she does not acquire the parcels as stridhana, but 


she makes them good to her husband's estate’. This was followed in Anant v. Mahadeo 81 
Bom, L. R. 628. But in 46 All. 769 and Suraj Balli Singh v. Tilakdhari T Patna 168 and 
in Sant Baksh Singh v. Bhagwan 1.1. R.G Lucknow p. 865 at p 979 the P.C. case of 
Lajwanti v. Safa Chand was explained and it was held that if a widow holds property 
adversely it becomes her stridhana. Asregards property acquired by a widow from the 
accumulations of the income of her husband's proporty vide Isri Duli v. Hansbuiti 10 
a p (P.O. ), Saudamini v. Administrator-General of Bengal 20 Cal. 488 ( P.C. ), 41 
al, , 

1. In Brij Indar v. Ranee Janki L. R. b I. A. 1 this verse of Yaj. is quoted (at p. 14) 
and it is said “ And the words ‘and the like’ or ‘such like’ would show that the author 
did not intend to limit his definition to the particular kinds of property therein enumerated.” 
Adhivedanika is wealth given to a wife as æ solatium when she is superseded and the husband 
marries another woman. It is defined by Yaj. II. 148 ( quoted in the text below). Yaj. I. 
78 mentions the circumstances under which alono the supersession of a wife was allowed, 
In Bhugwandeon v. Mynabaee 11 Moore's Indian Appeals at p. 512 it is said that the Viv&da- 

intimani and Mayukha confine stridhana within the definitions of Manu and K&iy&yana 
and that they exolude the property inherited and the other acquisitions which sre compre 
handed in the Inst clause of the para of the Mit&kgara. 

2. B'ulka and anv&dheyaka are explained in tho verses of Kātyāyana quoted below, ` 

8. Vide notes to K&ty&yana verse 894 for the origin and development of stridhana it: 
Vedio times and the times of the sütras, - 

4. The V. RB. ( p. 628 ) says that when the married girl is taken back from the bride« 
Bfoorh's house to hor father's, what is given by the iathor-in-law and others is also. 
&dhyüvahanika, 

* P. 168 ( text ). 
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married ) woman through affection by her father-in-law or mother-in-law. 
and what is received at the time of bowing at the feet ( of elders ) is 
pritidatia ( gifts through affection ). Whatever is obtained by a woman 
after her marriage from the family of her husband and also what is 
similarly obtained from the family of her ( father's) kinsmen is said to 
be anvádheya ( gift subsequent ). That is declared to be sulka, which 
is obtained as tha price ( or equivalent ) of household utensils, of beasts 
of burden, of milch cattle, of things ( required ) for decorating herself! . 


The meaning is that what is given in money to a bride at the time of 
her being given away ( in marriage ) when household utensils and the like 


are not available ( or are not given in kind ). Yajiavalkya (IL. 148) 
expounds @dhivedaniha : 


He ( the husband ) should give to the superseded wife a sum called 
ddhivedantka which would be equal (to the expenses of his second 
marriage ) when no stridhana was given ( by him ) to her, bub if any 
stridhana had already been given, he ( the husband ) should allot to her 

[pay a part ( as ddAivedanika ). 


‘ Ardham ' (half)—by this it is meant that ( he should give ) as much 

As would make ( the stridhana already given ) equal to the expenses of the 

(husband's ) second marriage (which supersedes the first wife). Devala says : 

/^ What has been promised ( to a woman) by her husband as stridbana 
must be paid to her by the sons as if ib were a debt ( of their father ). 


*Pratisrutam ( promised ) i. e. to his wife. On the topic of giving 
property to a woman Kātyäyana states a special rule: ` 


Stridhana should be given to a woman by the father, the mother, the 
husband, the brother and kinsmen according to their means up to two 
thousand, except immovable property. 


Madana says that wealth other than immovables may be given up to the 
limit of two thousand panas, ‘Vyasa also says : 


A gift of two thousand as the maximum may be given to a woman 
( by a man ) out of his wealth. 


Here this gift is limited to two thousand ( if given ) every year. The 
same author ( Madana ) says that a gift if made after several years may 


Voas ‘Sulka’ generally means ' bride price’ i.e. the price paid by the bridegroom 
for giving the girl in marriage. Manu III. 51 prohibits the taking ofs'ulka by the father 
of the girl for himseli, but he allows (in III. 54) $ulka being taken if it is kept apart. 
for the girl herself. The Sm. C. and Vir, explain it as the price of tho articles which tho 


bridegroom was in the habit of presenting to his bride atthe time of marriage or when he. 
started a home, Vide notes to Kat. v. 898, 
* P. 154 ( text.) 
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exobed this ( limit of two thousand ) and in case of ability even immovable 

property may be given, 

In property given to a woman in fraud of one's coparceners and in 
ornaments and the like given to her merely for wearing a woman has no 
ownership as said by Kabyayana : 

What was given ( to a woman ) with a fraudulent intent or in virtue 

some ( special) occasion ( such as a festival or marriage ) either by 

the father, the brother or the husband is not declared to be stridhana.! 

The same author ( Katyayana ) says that property earned by mecha- 
nical arts and also what is obtained from friends and the like other than 
the father and the rest do not become stridhana (8 woman's peculiar 
property ). 

, Whatever is earned (by & woman ) by means of the mechanical arts 
or is acquired (by her) through affection from a stranger (one other 
than the father, brother, husband &c. )—in that the husband has ownership, 
but the rest is declared to be stridhana °. 

As for the text 

A wife, a Bon, a slave—all these are without property. Whatever 

wealth they acquire belongs to him to whom they belong? 

"that also has reference to wealth acquired by mechanical arts and the like’. 

It is more proper to say that ( this verse ) is intended to lay down that a 

woman has no absolute dominion over even ddhivedanika ond other 

( species of st ana ). Tt is hence that Manu ( 9. 199 ) says : 

Women should not make expenditure from the property of the family 

which is common to many ( members of the family ) nor even from their 
own wealth without the permission of their husband. 


1. Some read ‘ sopfidhi'. With this reading the meaning is ‘what is given on 
condition’ (viz. it is to bo worn only on certain occasions -like festivals) and 
‘ yogavas’ena’ may also mean ‘what is given by means of a deceitful trick.’ 
In Kurnaram v. Hintbhay (1879) P. J. p. 8 it is said ‘if there be an actual 
and complete gift without fraud the ornaments belong solely to the wife, If given only in 
the sense of being placed in her chargo for use on extraordinary occasions they remain the 
property of the husband, Wearing the ornaments at festivals affords a ground of inferenea 
in favour of husband's ownership only if there is no wearing of them on other occasions, 
The inference is in no case conclusive. Possession boing prima facie proof of ownership, 
when wife has ornaments, the burden is on him who questions her ownership ', 

9. This verse is quoted in Muthu Ramkrishna v. Marimuthu Goundan BB Mad. 
1086 (at p. 1040) and it wassaid that‘ all the texts recognise the wife's ownership in the 
property acquired by her labour. They only restrict hor right of alienation and make it 
subject to tho wishes of the husband.’ 

8. This is Manu 8. 416 and Mahabharata Udyogaparwa 88.04. 

4, This is the view of tho Sm. O. and Vir. Nilakantha appears to preter the view that 
women have no independent power of disposal ( when their husbands are living ) over even 
such stridhana as @dhivedantka (and therefore also over what is acquired by mechanigal 


arts and gifte from strangers ). 
* P. 155 ( text ), 
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ANivhádra means ' expenditure '! 


In a certain kind of property Kabyayana declares tho absolute do- 
minion ( of woman ). 
_/ That is known to be saudáyika which is obtained by a woman 
Whether married or a maiden in her husband's or father's house from her 
brother or parents’. On obtaining wealth of the saudüyika kind it is held 
( lit. desired ) that women have independent dominion ( over it ), since it 
was given by them ( by the kindred ) as a support in order that they 
may not be reduced to a terrible ( or wretched ) condition. Js has been 
declared that women always have independent dominion over saudayika 
as regards sale or gift at their pleasure and even as regards immovables " 
But over immovable property given by her husband she has no 
absolute dominion as said by Narada : 


Whatever was given by a loving husband fo & woman, she may enjoy 
as she pleases when he is dead or she may give ib away excepting 
immovable property b 


1. In Lakshman v. Saiyabhamobai 2Bom. at p.512. ( foot-note 7) itis said that 
it is better to translate ‘ nirh&ra by ‘ hoard ’ than as ' expenditure '. 

9. ‘Sardham’ isa bad reading. Read 'v&pi' instead. Saudüyika is a technical 
word used ina peculiar sense by Kat. It is derived from ' gud&ya' and comprehends 
several kinds of stridhana property. Itis specially coined for saying that over saudüyika 
a woman has absolute power of disposal even during her husband's life-time. It is wealth 
which a woman receives from her parents, brothers and their relations ( but not from the 
husband or his relations ). This is the interpretation of 8m. C. and V.R., (p. 511), butthe 
Dayabhaga reads ‘ bhartuh sakas’at’ and thus includes husband's gifts also under sauda- 
yika. In Muthukaruppa v. Selathammal 89 Mad. 298 Katy&yana's definition of sau- 
day ika is translated ( at p. 300 ), the varying views of Sm. O., Par. M. and Saras, are set 
out and itis held that a gift by the father of immovable property to his daughter before 
marriage was saudayika and at her absolute disposal, In Venkaraddi v. Hanamanta Gowda 
34 Bom. L. R. 1144 Káiyüyana's verses on s@uddyka are quoted and it is held that 
property bequeathed to a woman by her maternal grandfather is her sauddyika siridhana 
which she is competent to alienate without the consent of her husband. 

8. These two verses are quoted in 1 Mad. H, O. R. 85 at p. 90 (foot-note). 
Bhagwihwbai v. Kahnujirao 11 Bom. 285 ( F. B.) refers to Kat. on. saudiyika (at p. 802). 
In Bhau v. Raghunath I, L.R. 30 Bom. 229 these two verses and the definition of 
saudayika are quoted (on p. 298) and it is held that except at to the kind known as 
saudayika a woman's power of disposal over her stridhana is during coverturo subject to 
-her husband's consent and that she cannot dispose of such stridhana ( other than saud& 
yika) by will where the husband survives her and is not shown to have assented to 
the will Vide Bhagavanial v. Bai Dali 27 Bom. L. R, 688, where 80 Bom. 229 
was distinguished. In Nathubhai v, Javher I, L. E, 1 Bom. 121 tho last of the three 
verses of Kat. is relied on (at p. 128) for the proposition that a Hindu female is not 
on account of her sex absolutely disqualified from entering into a contract. 

4. This versa is quoted in Venkata Ram Rau v. Venkata Surya Rau 1 Mad 
281 at p. 287 and in 25 All. 351 at p. 858 ( where it was held that in immovable property: 
givon or devised by husband to a wife she has no power of alienation unless expressly con- 
ferred, ) Vide also Hirabai v. Lakshmibai 11 Bom, 578, In Damodar v. Purmanandag 
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The same author declares the nonrexsitence of dominion in the husband 

and others over stridhana : 

Neither the husband, nor the son, nor the father, nor the brothers 
have authority over stridhana for taking it or giving ib away. If any- 
one of these consumes by force woman's property he should be made to 
restore it with interest and shall also incur a fine! If *such a person 
were to consume it amicably after securing her consent, he would be 
made to restore the principal only, when he becomes well-off (able to pay). 

Manu ( VIII. 29 and IX. 200) says : 

On such of their kinsmen as seize the wealth ( of women ) while they 
(the women) are alive a righteous king should inflict the punishment meted 
out to a thief. The heirs of the husband should not divide ( among .them- 
selves ) the ornaments worn by women during the lifetime of their 
husband. If they divide them, they become degraded ( sinful ). 

Dhrtah means ‘ what was given to her by the husband and the like 

end was worn by her.’  Devala says: 

Maintenance ( what was given for maintenance), ornaments, s&'ulka 
( bnde price ) and the profits of money-lending are her stridhana. She. 
alone is entitled to enjoy it and the husband is nob entitled (to 
enjoy it ) except in the case of distress. In the case of idle expenditure 
or consumption of it (the husband ) should repay it with interest, but 
he may use the stridhana (of his wife) for relieving the distress of his son. 

Vrttt means ' wealth given by the father and the like for her main- 

tenance’. Labhah® means ‘interest’. Moksa means ‘ expenditure i. e. 
gift.’ The word ' son ' ( is illustrative and ) implies the whole family. 
Yajüavalkya( II. 147 ) says: 

The husband is not liable to return, if he is unwilling, the property 

of his wife taken (by him) in a famine, for indispensable religious 


7 Bom. 155 at pp. 164--165 this verse was relied upon for the proposition that a widow has 
absolute control over movables given by the husband or inherited by her. In Seth Mul- 
chand v. Bat Mancha 7 Bom. 491 it was held that an absolute bequest by a Hindu of hfs 
separate immovable property to his widow confers on her as full dominion and power of 
alionation over that property as if the bequest had been made to s stranger and that the 
passage of Narada had reference probably to a stage of progress in which the severance of an 
eatate from the family was still looked on as impossible or at least as sacrilegious. 

1. This verse is quoted in Nathubhas v. Javher1 Bom. 121 at p. 198. The three 
vers»8 are asoribsd to Katyayana in most digests. 

9, This verse is quoted in Nathubhat v. Javher 1 Bom. 121 at p. 128. 

8. ‘Labha’ is variously explained. Sm. C. and Vir. say that it means what is given 
to a woman when observing a vrata ( such as one for securing the favour of Parvatt ); while 
V. R. explains it as“ what is received from relatives’. ‘Idle expenditure ' means ‘ spend- 
ing in gambling’ or on ‘ ngutoh parties’ £c. This verse of Yaj. is quoted in Nammahrar 
v. Perundevi 50 Mad. 941 at pp. 944 and 946, where ‘ taken’ is said to mean not merely 
physical taking but ‘taking and using’ and that if husband does not use, then the wife 
still remains the owner. 

* P. 156 ( text) , 
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acts, in disease, or while under imprisonment ( by & creditor or by the 

king or by an enemy ). 
Here from the express mention of the husband it is (as good as) deolared 
that one other than the husband should not take a woman’s property even 
in such distress as a famine and the like. ' Dharmaküryam ' ( religious 
act) moans ‘ an indispensable one’. ‘Sampratirodhake’ means‘ in prison’. 
Devala says that in certain cases (the husband) has to return ( stri- 
dhana used by him) even if he be unwilling: 

If the husband has two wives and he does not honour (reside with) 
her, he should be forcibly made (by the king ) to return ( the stridhana 
of the ill-treated wife) even if she bestowed it upon him through affec- 
tion. "Where food, raiment and residence are withheld from a woman 
(by her husband) she may exact (or demand) her own property 
(from the husband or his family ) and the share (of the husband ) from 
his coparceners. 

' Rikthinah ' means ‘from the coparcener'. This text refers to a chaste 
wife; but an unchaste wife does not deserve a share. And to the same 
effect the same author says: 

A wife who does acts injurious (to her husband), who is immodest, 
who wastes property and who is given to adultery is not entitled to any 
wealth ( of her husband? ). 

The same author says:* 

Wealth was produced for sacrifices; therefore one should employ it on 
religious objects and not spend it on women, fools and irreligious people. 

Manu (IX. 195) thus declares the order of heirs, after a woman's death, 

in taking her (stridhana ) wealth called anvadheya’ ( gift subsequent) : 


1. This verse is also ascribed to Katyayana. If we read ‘stridhanam’ as one word as 
done in the text the meaning according to the Sm. C. is‘ she is not entitled to use even 
her own stridhana according to her own wishes’, From the context it seems better to 
separate as stri and dhanam, 

2. This verse is quoted in the Mit, which does not aceept the position that all wealth 
is intended for sacrifices. Vide notes to V. M. pp. 287--288 for discussion of the position o£ 
the Mit. 

3. The Maytkha differs from the Mit. in prescribing several different modes of 
succession to several kinds of stridhana. Tho Mit. prescribes one mode for all kinds 
of stridhana except sulka, The Mayiikha prescribes four differont modes viz. 
(1) for anvadheya and husband's gift of affection, (2) for s'ulke, (8) for technical 
stridhana other than that in 1 and 2, and (4) for non-technical stridhana. According to 
the Mit. this verse of Manu does not lay down a special rule (a widhi) not found else- 
whero but is only a re-iteration ( anuvada ) of what is already well-known, viz. that when 
a woman has several daughters ( who will therefore be full sisters) they succeed to their 
mother’s stridhana (and sons do not take at all), but when there are no daughters 
at all then sons succeed to their mother's stridhana together. Others like the D&yabhhgs, 
the Sm. C., the V. R., the Vir. hold that this text of Manu contains a speoial rule that 
daughters and sons succeed together to the anvüdheya sirtdhana and to husband's gittis 

si P, 167 ( text h 
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Anvadheya wealth and what was given to her by her husband through 

affection shall belong to her children, if she dies while her husband is alive. 

The same author (Manu IX. 192) partioularises what is meant by prajā 
( children ): 


When the mother is dead, all the full brothers (sons of the woman 
deceased ) as well as the full sisters should equally divide the maternal 
wealth. 


The meaning (comment) of the Mitakgara ( on this passage ) is‘—where 
owing to the non-existence of daughters it follows that sons become entitled 
together ( to their mother's stridhana ), there they take together (and 
divide equally ); but #where it is only the daughters that are enlitled to 
succeed, there they take together—bthis is merely what is repeated ( by 
this text of Manu ); but it does not lay down a special precept as to sons 
and daughters taking together (as heirs *, which ( rule ) is unknown ( from 
any other text ). But others ( writers ) say that (this text ) lays down 
a special rule not known from any other source, viz. that sons and 
daughters succeed together as regards anvddheya and husband's gifts of 
affection. 


Manu declares’ a special rule about sisters: 


of affection. From the way in which the two views are set forth and comparing this with tho 
way in which the Mayükha seta forth two views with the words ‘pare tu’ (as above p. 749 n 1) 
it is clear that Nilakantha favoured tho latter view. In Sttabai v. Vasontrao 8 Bom. 
L. R. 201 the whole of the passage of the Mayükha commencing with Manu IX, 195 up to 
the text of KRiy&yana ‘sisters having husbands should share with brothers ' (Mandlik's 
translation p. 95 1. 17 to p. 961. 2) is quoted, itis held that anvadheya extends to gifts 
from parents as well as from husband, that saudayika is not used in contradistinction to 
anvadheya in connection with succession, that property given by a will becomes anvadheya 
though wills were unknown to the Mayükha and that sons and daughters equally succeed 
io & woman's anvüdheya. In Dayaldas v. Savirabai: 84 Bom. 385 the words ‘ others 
say &o.' are quoted at p. 890 and it was held that where & Hindu female governed by 
the Maytikha law died leaving property which sho had inherited from her father under a 
gift after marriage and left daughters and s son, the property should be divided equally 
between them all, the unmarricd daughters having preference over married ones. In 
Ganga v. Ghasita 1 All. 46 ( F. B. ) it was held that unchastity does not incapacitate 
a daughter from succeeding to stridhana, This was followed in 90 Cal. 521. Vide Hiralal 
v. Tripura Charan 40 Cal. 650 ( F. B.) where it was held that mere leading a life of & 
prostitute did not sever the tie of blood and so a prostituto's property in the absence o 
nearer heirs passes to hor brother's son. In Tara v. Krishna 81 Bom. 495a murali who 
leads the life of a prostitute and has childron was held not to be a kanyā and was held 
entitled to succeed after all marricd and unmarried daughters. In Jaya v. Manjanath 
19 Bom. L. R. 890 it was held that proporty left by n naikin dosconds to her daughter in 
preference to her gon. Vide 1 Cal, 275 for succession to anv&dheyo under Dāyabhāga, 

1. Thie verse is ascribed to Brhaspati by othor digesta and Nilakantha also seems to do 
the same lower down ( text p. 160 ). 

* P, 158 ( text ) E ; 3 
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Stridhana goes to ( the woman's) children, and the daughter is a 
sharer therein, if she be not given away (in marriage); but (a 
daughter) if married receives only (a little) in token of regard ( for, 
her ). 


t Tadame’ini ' ( in the verse ) means ‘she is entitled to a share equal to that 
of the son; ‘apratié’ (not given away ) medns ' nob married.” The 
meaning is that when she (an unmarried daughter ) exists, the married 
one gets only a token of regard i e only some trifle. In the absence of. 
unmarried daughters, married ones get a share equal to that of their brother, 
since Katyayana says: 


Sisters having husbands should share with their brothers. 


Something should be given to the daughter's daughters also, since Manu 
( 1X.198 ) says :— 


Even! to the daughters of them ( the daughters ) something should be 
given according to their deserts from their grandmother's estate, if there 
be affection. 


The yautaka ( kind of síridhana ) goes to the unmarried daughters 


alone and not to the sons. To the same effect is the same author ( Manu 
1X.181 ) ; 


Whatever is the yautaka (wealth) of the mother is the portion of 
the unmarried daughter alone. 


According to Madana yautaka is that which is obtained by a woman at 
the time of marriage or other (ceremony) when seated with her husband 
on one seat, since the Nighantu* says that yautake is ( what is acquired ) 
when the two ( husband and wife ) are joined together. 


*As regards the aforesaid technical stridhana other than anvddheya 
and the affectionate gifts of the husband, Gautama states s special rule: 
stridhana goes to daughters unmarried and indigent. 


— 


1. In Sham Bihart Lal v. Ram Kali 45 All.715, a daughter's daughter was held to 
be nearer heir to stridhana thanason’sson. In Ram Kali vw. Gopal Devi 48 All, 648 dau- 
ghter’s daughters were held entitled to succeed to the strīdhana of their grandmother irre- 
spective of the question whether they were married or unmarried, which latter con- 
sideratian was held applicable to daughters only. In Amarjit Upadhwa v. Algu 51 All. 478 
the daughter's daughter was preferred to the daughter's son as heir to siridhana. 

2. Vide p. 85n 2 above as to Nighanju. 

9. The heirs to the technical strtdhana (other than anv@dheya and husband's gifts 
of affection ) are, first unmarried daughters ( to the exclusion of married daughters); then 
married daughters, among whom the indigent exclude those who are well to-do, In Totava 
v. Basava I. L. R, 23 Bom. 229 it has been held that courts ought not to go minutely into 
questions of comparative poverty, but that where the difference is marked, the poorest dau- 
ghter takes the whole property, Vide Manki v, Kundan 47 All, 408 also, 

* P.150 (text ) 


- 
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“ Apratigthitah ' (in Gautama ) means ‘ devoid of wealth ' ( indigent )- 


The daughter of a brahmani wife however takes the wealth even of her 
step-mother,' as Manu says ( IX.198 ) :— 

The wealth of a woman that may have been given to her by her father 
in any way shall be taken by the brahmani daughter or it may belong to 
her offspring. 

The word ‘ va’ ( or) is ( here ) used in the sense of ‘ and’ and theres 
fore it follows ( that she takes ) by dividing ( with the i issue of the kgairiya 
or vais 'ya co«wife ) Some say that the word ‘ brühmati “ is illustrative of 
any daughter of equal or superior caste, but the authority for this ( view ) 
is doubtful.? 

In default of daughters, the issue of daughters succeed, since Narada 

p. 189. v. 2) says :— 

The daughters (take the wealth ) of the mother; in the absence of 
daughters, the issue. 

The allotment of shares in the case of daughters sprung from different 
mothers or daughter’s sons ( sprung from different mothers ) is according to 
the rule laid down in ' in the case of sons of different fathers the allotment 
of shares is according to the fathers? ( Yaj. 1I. 120).' As for the text of 
Yajfiavalkya ( II. 117 ) ' the daughters share the residue of their mother’s 
property after ( the payment of her ) debts and in default of them, the issue,’ 
there also, according to some, the word ' anvaya’ ( issue ) means ' the issue 
of the daughter '. But others say that in default of daughters, the sons alone 


1. Kullüka explains that where a brahmana has wives of different castes, then if 
his wife of tho ksatriya or vais'ya caste roceives wealth from her father and dies, then the 
brahmana’s daughter born of his brihmani wife would sololy succced to the stridhana of 
hor step-mother evon if the latter has her own daughter or son and that tho ksatriya wifo'a 
children would succeed only if the daughter of the brahman! co-wife bo dead. Nilakantha 
twists the meaning and takes “va” (or) in the senso of “and? and says that the issue of 
a brahmant ¢o-wifo would succecd equally with the issue of the ksatriya wife. 

2, Tho view of some writers was that if a ksatriya had several wives of the samb 
caste or one wife of the ksatriya, caste and another of the vais'ya caste, then the daughter 
of the ksatriya wife would take the stridhana wealth of other wives of tho same caste or the 
stridkana of the wife of the vais'ya caste, even though tho vais'yo wife had a child of her 
own. Vide notes to Y, M. pp. 294-295. The Mit. countenanced the view that the 
daughter of a ksatriya co-wife would take the stridhana of a vais'ym co-wife if the 
vais'ya do-wife died without issue. Nilakanpha does not accept this, According to him. 
Manu's rule is strictly restricted to tho daughter of a br&hamani and in other cases 
tho 'stridhana would go to the :husband if the woman died without children or tq 
her own children if any. 

8. If thereis no daughter, but there aro grand-daughters born of different: daughters 
or if there be no daughter or daughter's daughters but only daughter's sons then the 
estate will be divided into as many shares as there are daughters and the children of one 
daughter will together take the share that would have fallen to that daughter i, o, the 


division is per stirpes: ond not per capita, 
v. M. 24 
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take, sincè in the text of Narada ( cited above ) it is the mother alons that is 
pointed out by. the pronoun "tab"! This view is in agreement with every 
day ) usage. The words ‘s esam-rnat’ mean, according to men conversant with 
traditional usage, that the sons alone should take (the mother's property ) 
when it is equal to or less than the debt ( due by the mother ). 


In the absence of the daughter and the rest, the sons, grandsons and 
the like should take, since Katyfyana says i— 2 > 4 - 


But on failure of daughters, her *wealth becomes the inheritance, of the 
* gong, 7 


y 


This (superior ) right ( of inheritance ) of daughters and the rest in 
the mother's estate exists only in respect of the technical stridhana preyious- 
ly enumerated in the words ‘ adhyagnt * (Manu IX. 194); for if it ( superior 
right of inheritance ) related to all wealth whatever in which the mother 
has ownership, then the technical terms ( adhyagni, adhydvahanika ko. ) 
would be purposeless.? Therefore (it follows )that the texts above quoted con- 
taining the word ‘ stridhana ' from Brhaspati, Gautama and others such as 
' etridhana shall belong to the children (of a woman)’, ' stridhana goes to” 
the daughters, ' have reference only to stridhans technically so called. Those 
texts again which, though they do not contain the term stridhana, have the same 


71. In the text of Narada ‘ tadanvayah’ ocours and in Y&j. ( IL 117) also 'anvayah' 
occurs and the question is: whose issue is moant. The Mit. explains Yáj by connecting 
‘anvayah’ with ‘matuh’,  Apar&rke and Sm. ©. connect it with * daughter”. Tho 
Dayabhága takes it in the same way as the Mit. does. Nilakantha follows the Mit. and 
the Dāyabhāga, Vide notes to V. M. p. 296." Sàmpradayikah ' means ‘ men conversant with 
or following sampradüya (traditional usage)! This refers to the Mit. Tho rulé of. 
dharmas'ástra was that sons and grandsons were to pay off the debts of their father and 
mother, Vide Ya. TI. 50. The viow ascribed to s&mprad&ylkas is referred to in. 
Madhavrao v. Ambabai 26 Bom. L. R. 1210 at p. 1216. 

2. ' Purposeloss — No purpose would be served by separately defining adhyagni and 
the other kinds of síridhana. The words ‘in the absence of daughters ......... purposeless’ ! 
are quoted in Mantial Rewadat v. Bar Rewa 17 Bom. 758 at p. 762 (footnote). In 
this case a wife suod her husband at Ahmedabad for maintonanco, got & decree for 
maintenance and for &rrears and thon died, The question was: who was to be her represen- ` 
tative in appeal, her daughter or husband, as the money was not technical stridhana. 
Telang J. claborately criticized the dicta of West J. in Vyiarangam v. Lakshuman 
8 Bom. H. C. R. (0. C. J.) 244 at p. 260 and Mr. Mayne’s remarks in his work on Hindu 
Law and showed that both were wrong. Tolang J. concludes‘ As regards that property 
which does not class as woman's property in tho technical sonso tho sons and tho rest 
take precedence over the daughters and the rest’ ( p. 768 ) and that ‘the heirs to sf?dhand 
proper and stridhana improper aro identical, savo that as between malo and femalo 
offspring the latter have a proferontial right as regards siridhana proper, while tho former 
have- similar right as to stridkana improper.’ At p.766 Tolang J. remarks that ‘ sons 
and tho rest’ means sons, grandsons, great-grandsons and no more. Vido also Bhagirthibas v. 
Kahknujirao 11 Bom. 265 ( F. B.) at p. 910 for tho significance of ‘sons and 
the rest.’ 


* P, 160 ( text), 
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purport (‘as the texts of Brhaspati and’ Gautama which contain the term stri- 
dhana ) such as ‘ they should divide the maternal wealth ' ( Manu IX. 192) 
have also reference to the same ( viz. technical kinds of stridhana ) Since 
there is brevity in assuming that all the texts have one basis ( or origin )! 
As for the dictum of Y&jfiavalkya (II. 117) ‘sons should divide equally, after 
the death of the parents, the heritage as well as the debts, ' it refers to what 
is acquired by partition or cutting ( sewing ) and the like and is other than 
the technical kinds ( of stridhana ). Therefore the sons and the rest alone 
should take the mother's wealth other than the technical one, even "when 
there are daughters.* 

On failure? however, of both kinds of issue, Yajfiavalkya ( II. 144 ) 
States a special rule with regard-to technical stridhana : 

Her kinsmen ( bāndhavāh ) (should take it, when she dies without 

issue. 

Tho same author ( Yaj. IJ. 145 ) sets forth the succession of kinsmen 
&ecording to the difference in the form of marriage : 

The property of a childless woman ( married ) in the four forms begin» 
ning with brahma goes to her husband; in the remaining ( four forms ) 
it goes to her parents; if she has given-birth ( to children ) it goes to tho 
daughters. 

* In default of the husband, ( the person ) nearest to. her in the 
husband's family takes ( the stridhana ) and in default of the father, ( the 
person ) nearest to her in the father's family takes ( when marriage is in any 

1. “All the texts do, '— All texts having the same purport, though some of them may 

not contain the word siridhana, should be understood as referring to technical stridhana. 
© 2. The words ‘ As for the dictum ......... daughters ' are quoted in Manilal Rewadat 
v. Bat’ Rewa 17 Bom. 758 at p. 762 ( foot-note ) and the sentence ‘therefore tho sons......... 
daughters’ is quoted in Bhagirthibai v. Kahnujirao 11 Bom. 285 ( F.B.) at p. 810. 
In Bat Narmada v. Bhagawantrai 12 Bom. 505 (2 Gujarat case) it was held that, 
where a woman got in gift from a stranger a house and also some money, her widowed 
daughter-in-law succeeded in preference to her deceased daughter's daughter. In Jankibai 
vi Sundra 14 Bom. 612 ( a case from' Ratnagiri where the Mit, is supreme ) it was held after 
quoting this passage of the Maytikha that it did not apply and that the daughter would 
succeed in preference to the son where a woman inherited certain property from her father, 


In Bai Raman v. Jagjivandas 41 Bom, 618 the passage beginning with ‘Asfor the 
dietum &o.' is quoted (at p. 623 ) and it is held that non-technical stridhana descends 
under ‘the Mayükha to a son in priority to a deceased son's son. 

8. ‘The whole of the passage from this sentence to the verses of Manu ( IX. 196--197 ) is 
quoted in Moosa Haji v. Haji Abdul 80 Bom. 197 at pp. 201--202, ' When she dies without 
issue--' this means ‘without daughters, daughter's daughters or sons, grandsons or 
great-grandsone’; ‘in the four forms ' -eight{forms of marriage were recognised by Manu III. 
91, Gautama IV. 4--11, Kaut, p. 151 and Baud Dh. B. I. 11. 1-9. They are brahma, daiva 
arse, prajapatya, Asura, gandharva, raksasa and pais'&on. Manu ( III.24 ) and Baudh&yana 
say that the first four aro the approved forms for br&hmanas, while Gautama (IY. 12) says jn 
general that the first four are approved ones, 


* P. 161 ( text), 
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QU wHere-( in this passage ) the absence of the daughter and the daughter's 
daughter is to be understood, sinea the son of the body and the daughter's 
son are entitled to take (‘stridhana ) only in default of them. 


In zoma of property given by bandhus ( cognate kindred ) in aura 
and other ( unapproved ) forms of marriage Kabyayana says : 


That which was given ( toa women ) by her bandhus goes on failure 
- of the bandhus to her son. 1 : 


As to 8 ‘alka; however, Gautama (says); the sisters s ulka belongs to 
her full brothers and afterwards to her mother.” 


As to what S’ankha says ‘the sulka belong's to the bridegroom himself,’ 
that must be understood (to relate) to a woman who dies before (the actual) 
marriage. ` Here Yajfivalkya ( II. 146 ) states a special rule : 


If she dies (after betrothal ), the gifts ( given to her ) should be taken 
(by the bridegroom ) after deducting the expenses of both sides 
_ therefrom ). 


, The meaning is : the husband ( the bridegroom ) may take ( back) 
if the C betrothed ) girl dies the s'ulka already given by him to: her that 
rémains after ( deducting therefrom ) the expenses incurred by himself and 
by her father. Baudhüyana states a special rule as to certain matters © 


Shrimant Shahajirao 17 Bom, 114 at p. 128 it was held that the list does not state ‘the! 
order of succession as between the heirs enumerated, In Bai Kessarbai v. Hunsraj 30: 
Bom. 431 ( P. C.) this text is construed as not laying down-any order of succession and 
it is said that the list is not exhaustive-and that its true construction is that it should be 
taken distributively viz. the husbazd'& relations will succeed if the marriage is in an 
approved form and the father's, if in an unapproved form, At p. 444 Brhaspati is quoted 
and at pp. 446-451 three constructions are discussed. In that oase.& co-widow was preferred’ 
to husband's brother or his brother's.son. Vide Sundaram v. Ramsanna 48 Mad. 32 
at p. 86 for a discussion of Brhaspati’s text ( which was held not applicable to a-maiden ). 
“The son of the body &c.’— the aurasa son and daughter's gon are expressly mentioned 
by Brhaspsti, but the daughter and daughter's daughter are not mentioned ; yet they are 
to be implied in this passage, as the son himself comes after the daughter and daughter's 
daughter as an heir to stridhans. 

1. The Dayabhiga, Vir., Bm. C, read ‘ oak t: her husband ' and the D&yabhiga says. 
that this text applies to s'ulka. The Sm, C. takes the words to apply to the stridhana of a. 
woman married in a form other than the five mentioned by Manu (IK, 196 ). 

2. This satra is differently interpreted by different writers. Tho Mit., Bm. O., Par 
M., Vir. interpret as above.  Haradatte (on Gautama ) says that full brothers take it 
after the mother i, e. the mother takes first, V, E, follows Haradatta, B'ulke is explained 
by Katyhyana above ( 178 ) : 


* P, 163 (text), 
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The wealth! of a deceased maiden may be taken equally by her full 
brothers, on failure of them, it belongs to her mother and in default of 
her, ib belongs to the father. 

Those conversant! with traditional usage say that this (text) relates 
to ornaments and the like presented by the maternal grandfather and thé 
like at the time of betrothal to a girl who dies before ( the actual celebra- 
tion of ) marriage. 


Now ( begins ) the treatment of those who are excluded from 
| a share ( or inheritance ). 


Yaj. ( IL 140 ) says : 
An impotent person, a patita ( one who is an outcast for some grave 

sin ) and one born of him, a lame man, a mad man, an idiot, a blind man 
and one afflicted with an incurable disease are not entitled to a share and 


are to be maintained ( only ).* 
VENIENS RP SCEN RAP MEC a apa SER e RE n 


1. This is referred to in Gandhi Maganlal v. Bai Jadab 24 Bom. 192 (F.B.) 
= 1 Bom, L. R, 574 where a paternal grandmother inheriting from her maidén grand- 
daughter was held to have taken the estate absolutely which she could dispose of hy wall. 
In Janglübdw v. Jetha 82 Bom. 409 the text of Baudhāyana is quoted at p. 411 and it) 
was held that to the wealth of a maiden of the Kamathi class in Poona her father's mother’s 
ststér was a preferential heir tothe maiden's maternal grandmother. In Tukaram v. Narayan 
86 Bom. 889 (Y. B.) the father's sister was held to be a preferential heir of a maiden to; 
the male gotraya sapindas of her father five or six degrees removed. The pmnciple is that 
the nearest heir of the father is the heir of the maxden. Vide Kamalabas v. Bhagirthibat 88 
Mad. 45, Sundaram v. Ramasania 48 Mad.:92, Dwarkanath v, Saratchandra 39 Cal. 819. 

2. ''Phose convorsant with d&c.’-- This refers to the Mit, ‘ betrothal ? --the original 
word is‘ vigdina ' which literally means ‘ gift by words’. 

8, Aot XII of 1928 abrogates all] grounds of exclusion:sfrom inheritance oxcept lunacy 
and idiocy from birth. The act, however, does not apply to those aasos which nre governed’ 
by the Dayabhaga, In numerous reported cases this text of Yaj. and the texts of Manu 
and other sages have been quoted and interpreted, but in view of the recent legislation 
roferred to above, it 1s not necessary to go into them in great detail. Besides act XXI of 
1850 ( Oaste Disabilities Removal Act) had already abrogated the ancient Hindu Law as 
to loss of rights to property or rights of inheritance by reason of a man’s renouncing his 
religion or by reason of his being deprived of caste for breaches of rules observed by tho 
caste in which he was born. Vido Gangaram v. Balla P.J. for 1876 p. 31 where the 
V. M. 15 referred to (at p 82) as to an outcast, Videalso Murary v. Parvatibas I Bom. 
177 at pp. 179--180 ( where both Ya). and Manu are quoted ). ‘A patita’ --Vide Gangu v. 
Chandrabhagabat 82 Bom. 275 as to a murderer being disqualified to inherit to the person 
murdered by him (at pp 290-291 texts and the Maytikha about wives of murderers ) and 
Kenchava v. Girsmallappa 48 Bom. 569 P. C. 2281 LA, 867 { where 82 Bom. 275 was distin- 
guished ). The degradation of a daughter on account of incontinenco does not put an ond 
to her right to inherit tho stridhana property of her mother, as held 1n Angammal v: Venkata 
26 Mad. 509 (512) and in Ram Pergash v. Mussammat Duhan Bi 3 Patnat152 ( at p. 178 ) 
jt washeld that conversion to Mahomedanism before the succession opened did not cause 
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*' Tajjah* ( in Yaj.) means‘ born of him who is patita ( an out" 
cast ) '. Those that become endowed, after partition, with virility and the 
like (the absence of which led to exclusion) by means of medicaments and the 
like, do take a share like ( i. e. on the analogy of) a son born after partition’, 
Manu says ( IX. 201 ) : 
The impotent and the outcast ( patita ) are not entitled to a share and 
so are persons born blind and deaf; also a lunatic, an idiot, one dumb and 
such as are destitute of ( the use of ) a limb (or sense).) ' Nirindriyah ' 


loss of right by virtue of Aot XXI of 1850. Vas. 18. 51 says that the progeny of one who is 
patita becomes patita ( except female children ). ‘ A lame man’ --In Venkata Subba Rao v. 
Purushottam 26 Mad. 183 it was held that lameness which was not congenital could not 
be a bar to the right of inheritance and a doubt is expressed whether even congenital lame < 
ness would be a bar, ‘A mad man” —In 19 All, 580 it was laid down that the rule 
disqualifying persons as idiots or mad men should be enforced only on the clearest and. 
most satisfactory proof and does not disqualify persons who are merely of weak intellect ise 
are not up to the average standard of human intelligence. In Murarji v. Parvatibai 1 Bom, 
177 there is an obiter dictum of Westropp C.J. that insanity in order to operate ag a ground 
of exclusion must be congenital, like blindness but this dictum is dissented from in Dapuji 
v. Daitu 47 Bom. 707; vide also Muthusami v. Meenammal 48 Mad. 464 where all texts 
and authorities are considered. Insanity whether curable or incurable excludes from in- 
heritance; vide b All. 500( F. B.). ‘A blind man’ —In Umabai v. Bhavu 1 Bom, 657 
it was held that incurable blindness, if not congenital, does not lead to oxclusion, Tho 
same was held by the P, C. in Gunjeshwar v. Durga Prasad 45 Cal. 17= L. R. 44 T. A, 229 
(at p.234 the verse of Manu is quoted ) In Pudtava v. Pavanasa 45 Mad, 949 ( F. B. ) 
it was held that blindness miust be congenital in order to exclude from inheritance. 

1. This sentence is quoted in 9 Mad, 64 ( €. B. ) at pp. 68 and 74 and in 43 Mad. 4 
(at p. 9 the Mayükhs is quoted). This may apply to partition, but it cannot apply to 
inheritance. When property has once become vested in a person by inheritance owing to 
tho exclusion of another on the ground of mental or bodily defect, it cannot be divestod by 
the subsequent removal of the defect. Vide 5 All, 509 ( F. B, ). 

9. This verseof Manu is quoted in 1 Bom. 177 at p. 170 and in Anani v. Ramabat 
1 Bom.564 (at p. 556 ), in the former of which (atbp. 186) 'nirindriya ' is explained. 
In 48 Mad. 4(atp. 12) that word was explained on the analogy of tho Vedic passage 
‘tasmat striyo nirindriyah’ as meaning‘ devoid of sufficient capacity and mental 
strength in tho organs of sense.” ‘One dumb ''— In Bharmappa v. Ujjangauda 46 Bom, 
455 it was hold that a person suffering from congenital and incurable dumbness was exoluded 
from inheritance ( at p. 457 the Mayükhn is referred to), Vide also Savitribai v. Bhaubhat 
29 Bom, L. R. 64 (ai p.66 Mayukha is referred to) and Pratapgavari v. Mulshankar 
26 Bom, L. R. 269 ( where it was held that dumbness in order to bar must ba incurable, 
though not necessarily congenital). In Nagammal v. Sunkarappa 54 Mad. 576 ab p. 
685 the learned judges differ from 46 Bom, 456 and hold that wherea son is suffering from 
an incurable and virulont form of leprosy, the father can adopt a son. ' Destitute of a limb 
or sanso’ — In Anant v. Ramabai 1 Bom. 554 it is said (at p.557) that the word 
' nirindriya' evon in its more extended sonso of the loss of a senso organ or limb could 
not be properly applied to leprosy and that leprosy in order to exclude must be of the 
sanious or ulcerous type ( but neod not be congenital). Wido as to leprosy Ranchod v. 
Ajoobai 9 Bom. L. R. 1149, Ramabai v. Harnabai 48 Bom. 868 P. C. ( = 51 I. A. p.177) 
and 50 Cal. 604 at p. 608 ( where it is said that the text of Devala quoted by the V. M. 
below and that of Visnu are the only texts where lepers are oxpressly exoluded ), 

* P. 168 ( text). 
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(in Manu) means ' devoid of the sense of smell and the like.’ Narada 
( p: 194 vv. 21-92 ) says: 


One hostile to one's father, a patita, an impotent person, one who goes 
to another continent ( from India in a vessel ): these even though they be 
awrasa ( sons of the body ) should not get a Share; how can kgeiraja 
sons ( suffering from these defects ) get a share? Persons afflicted with 
long-standing and severely painful diseases, persons who are either idiots, 
insane or lame — these must be maintained by the family, but their sons 
are entitled to & share. 


' Apaybtritah" ' according to Madana means ‘ons who is excommunicated 
by his kinsmen ' on account of his being guilty of high treason or the like 
by the method of breaking a water-pot or the like; but itis better to take 
the word to mean ' one who goes across the sea in a vessel or the like to 
another continent '( than Jambudvipa, India ) for trade; because contact 
with such a person is prohibited in the Kali age by the text “ a twice-born 
person who crosses the ocean in a vessel is not to have intercourse ( with his 
castemen ) even though he be purified ' ( by appropriate prayascittas ) and 
because breaking of a water jar and excommunication are nob prescribed in 
the case of high treason. Sankha— Likhita say ‘ inheritance, pinda ( ball 
of rice ) and water are withheld (lit. cease) from the apaydiriia ( one 
who goes on a sea voyage to a distant land)”. Vasistha says ( 17. 02) 
* those who have betaken to another order of life ( other than the house- 
holder's order ) are excluded from a share’. ‘This means that the perpe- 
tual student, the forest hermit and the yati ( are excluded from a share J? 


i. There are numerous readings for this word, such as ‘apapātrikah ’, “ aupapatikah ', 
‘avapatitah’ &o. Vide my notes to V. M. pp. 805--806 for these: and their explanations 
and Dal Singh v. Musammat Dini 32 All. 155 at p. 158 where most of these aro discussed, 
Nilakantha is wrong in saying that breaking of a water jar is not prescribed for high treason, 
Gautama 20, 1-4 does prescribe ‘ ghajasphota’ in such a case. Compare Manu. XI. 189-184 
and Y&j. IIT. 295 also. The half verse a twiec-born person &c.' is quoted by Hemadri 
irom the Adityapurana in his list of acts forbidden in the Kali age, Vide p. 104 above about 
secondary sons being forbidden in the Kali age. There is a sharp conflict about the mean» 
ing of''nauyütuh' which, according to strict rules of grammar, would mean ‘ who habit» 
ually crosses the sea in a vessel’ ( and not one who makes a casual voyage ja Vide my notes 
to Y. M. p. 306, The verse of Narada ‘persons afflicted &o.' is quoted in 1 Bom. 177 at 
p. 182, 

2, An ordinary student (called wpakurvüga) intends to become a householder and 
BO he is not excluded. ‘Yati’ moans a sannyá&sin, an ascetic who has given up worldly ties, 
In Somasundaram v, Vaithilinga 40 Mad.846 it was held that the texts as to disinheri- 
tance applicable to yatis or sannyasins did not apply toas dra ascetic unless a usage 
to that effect was established. Vide also 46 All. 616, 989 Bom, 168 at p. 174, 52 All. 78% 
In 54 Mad, 576 at p. 581 reliance is placed on the Mayükha which quotes S'aükha-Likhita | 
that the heritable right of him who has been formally degraded ( apapairita is the reading 
accepted ) and his competence to offer oblations of food and libations of water arg extingt. 


v. M. 26 
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Kātyāyana says : 

The son of & woman married in the wrong order and one who is born 
of a man of the same gotra ( as the man's wife ) and one who is an 
apostate from the order of ascetics-bhese never obtain the inheritance.” 

*'Sagotr&' (in K&ty&yana) means ‘one born from a woman married by 

one who has tha same gotra as her ( i.e. as her father's ). ' ' Akramodhasutah " 
means according to some keetraja or känīna son and the like, but it is mora 
proper to say that when a younger daughter gets married while her elder 
sister is still unmarried, they both are then designated by the word “ akra- 
modhà*'. The same author ( K&ty&yana ) declares that if he ( the son of an 
akramodha ) be of the same class ( varna ) as his father's, he was entitled 
to a share : 


The son of a woman married in the wrong order takes the inheritance 
when he belongs to the same class as his father; and so does a son born 
of a woman who is not of the same class ( a8 her husband ) but who is 
married in the proper order.” 

A son born of & woman who is married in the reverse order is not 
entitled to a share though he be procreated by the husband himself* And so 
the same author ( i. e. Katy&yana ) says : 

The son of a woman married in the reverse order ( of classes ) is nob 
entitled to inherit ( to his father ). Itis the opinion ( of sages ) that 
food and raiment should be given ( to such a son ) till his end by his 
kinsmen, 

When there sre other sons endowed with good qualities, Manu 

( IX. 214 ) declares that the vicious son is not entitled toa share ( of the 
inheritance ); 

All those brothers who are addicted to vicious acts are not entitled 
to the estate." l 


1. Vide my notes to V. M. pp. 807-808 and Kat. verse 862 for the several explanations 
of this verse. A younger brother or sister marrying before an elder one was guilty of the sin 
of 'parivedana '. ‘The younger one so marrying was called parlvettr and the elder one so 
passed over was called ' parivitta’ or 'parivinna', These two as well as the giver of the 
girl and the priest incurred grave sin. Vido Baud. Dh. 8. IIL 1.89 and Manu III, 172. 
There is another meaning of *'akramodh&', In ancient times & person was first to marry 
& girl of his own caste and then he could marry another of 4 caste lower than his own 


(Manu III. 12).  Butifa brahmana marriod first a ksatriya girl and then a brabmana 
girl, both became ‘ akramodha ', 


2. For explanation of ksetraja and künina vide p. 108 above. 

8, Tho last half may bo illustrated as follows :— if a ksatriya first married a girl of 
his own class and then married a vais’ya girl, the son of the latter would take a share, as 
he would be born of a woman married in the proper order, though his mother is of different 
class from her husband's. Vide Y&j. IL 125, 

4. Ifa ksatriya married a brahmana girl and had a son ftom her, this would be the 
gon ofa pratiloma union and so he would not be entitled to inherit to his kgatriya father. 

5. Compare Gautama 28, 88 and Ap. Dh, S. IT. 6, 14. 1416. 

“PB 164 ( text . 
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Brhaspati ( p. 876 vy. 49-43 ) says: 

Though born of a woman equal in class (to her husband) a son 
destitute of good qualities does not deserve the paternal wealth; it is 
ordained that ib ( paternal wealth ) belongs to those (sons) who are 
learned in the Vedas and who offer pinlas to the deceased. A son 
rescues his father from highest and lowest debts; hence no purpose ( use ) 
is served by a son who is the reverse of this. 

These persons excluded from a share (or inheritance) must be maintained 
during their life by those who take the inheritance; since Manu (IX. 
209 ) says : 

But it is just that the wise should give, according to their ability, 
food and raiment till the end ( of their lives) even to all ( who ara 
excluded ); for he who does not give (these) would become patita 
( sinful and outcast ). 

* Atyantam ' ( in Manu ) means “as long as they ( excluded ones ) live’. And 
to the same effect is the text of Yajfiavalkya (II. 140) cited already ' they ara 
not entitled to a share and are to be maintained’. But those who have 
betaken themselves to another order (other than that of householder ), 
those who are outcasts and the sons of outcasts are not entitled to be main- 
tained. And to the same effect is Vasistha ( 17. 52-54 ) ‘persons who 
have entered into another order (asrama ) are not entitled to a share; 
and so are not entitled the impotent, the lunatic and the patita ( out- 
cast ); maintenance ( must be given ) to the impotent and the lunatic.’ 
Here the express mention of two as regards maintenance serves to exclude 
the other two.’ — Devala says: 


*When the father is dead, the impotent, the leper, the lunatic, the 
idiot, the blind, an outcast and his offspring, a person wearing a heretical 
sect mark — these are not entitled to a share of the heritage; to these, 


1. Mandlik translates ‘ a son relieves his father from creditors and debtors’. But this 
is doubtful. No ancient writer, so far as I know, gives credit to & son as the saviour of 
his father from the latter’s debtors. Manu IX. 198 says that tho son saves the father 
from the hell called 'put'. The higher debts are those that are owed to the gods, manes 
and sages (assaid in the 'Taittirtyasamhit& VI. 8.10.5) and the lower debts are the 
debts owed to oreditors. The Aitareya-br&hmans ( VII. 18) says that when a man sees a 
son born to him he pays back a debt. 

2. Wasistha mentions four, vis. ‘ &s/ram&ntaragata ', ' kItba ', ' unmatta ' and ‘ patita ' 
as 'anams'a'and allows maintenance only to the impotent and the lunatic, This means 
that *as'ramántargata' and 'patita' are not entitled even to maintenance. As to ‘ pari- 
sarhkhya& ' vide p. 106 n 2 above, 

8. This text of Devala is quoted in 1'Bom,177 at p.188. ' When the father is dead " 
—this is only illustrative. Even when the father is living and he makes a partition 
during his lifetime or sons come toa partition during his lifetime, the persons enumerated 
would be excluded. 


* P, 165 ( text), 
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except the outcast, boiled-rice (i. e. food ) and raiment are to be given.. ` 


! Lihgi ' ( in Devala ) means ‘one who wears a forbidden sign '.! Beudh&üyana 
Bays ( II. 2. 38-41 ): “They ( coheirs ) should support with food and clothes 
those who are beyond (i. e. incapable of ) transacting business and those 
who are blind, idiots, one impotent, one addicted to, vice, one afflicted with 
disease ani those that engage in prohibited actions, except the patita and 
his issue. Madana and others say thet one who is an apostate from the 
order of asceticism and his sons also are nob to be maintained. 


The sons, “however, of those excluded from a share ( or inheritance ), 
if they are blameless (free from defect &e,), do get a share, because 
Visnu (15. 34-38 ) says ‘the aurasa (legitimate ) sons of these alone 
are entitled to take a share, but the sons of the patita born after the 
commission of the sinful acb ( which causes the bar of the exclusion ) do 
not (take a share ) and so also those who are born of women of higher 
caste ( than their husband's ) do not take a share nor do the sons (of 
these latter ) take a share even in the wealth of their paternal grandfather* 
and because Yajnavalkya (II. 141) says ‘the aurasa (legitimate) and 
kgetraja sons of these, if free from blame, are entitled to a share’.” 

*Yajfiovalkya states (IT. 141-142) a special rule concerning the daughters 
and wives of these ( excluded persons ): 


1. The Dayabhiga and Vir. explain  liügt' as‘ pravrajita’ ( the sannyRsin ); the 
explanation of Nilakantha is supported by Medhatithi’s comment on Manu IV. 80. 

2. The text of Baudh&yana is quoted in 1 Bom.177at p.183. ‘ Atittavyavaharan ' 
may also mean ‘ those who transgress the ordinary rules of conduct’. 

3. Ju Bapuji v. Panduranga 6 Bom. 616 itis said at p. 621 ‘Admittedly not one 
of tho books referred to lays down anything with respect to the rights of inhoritance of 
after-born qualified sons of excluded persons where an estate has already vested in a member 
of the family by right of survivorship’. In Krishna v. Sami 9 Mad. G4 (F.B.) it was 
held that the sons ofa deaf and dumb member of an undivided Hindu family are entitled 
to a share in the lifetime of their fathor, notwithstanding tho fact that they were born 
after the death of their grandfather. Vide Yaman v. Krishnaji 21 Bom. L. R, 427 for 
the adopted son of a patita succeeding to his father’s separate property though the adoption 
took place after the father became patita. Vide Pawadewa v. Venkatesh 32 Bom. 455. 

4. Tho forco of ‘api’ in 'pait&mahepyarthe' is as follows. The general rule is 
stated to be that the blameless sons of those excluded take a share; an exception to 
this is the son of a patita born after the man became patita and there is a furthor except- 
ion; wo saw above from Katyayana’s text that the son of a pratiloma union does not 
inherit to his father; the blameless son of the son of a pratiloma union would not succeed 
to the wealth of his grandfather i. e. of him who married a woman of a higher caste than 
his own. 

5. The impotent particularly may havea ksetraja son. Vide Manu IX. 203. The 
Mit. says that the express mention of aurasa and ksetraja shows that other kinds of sons 
( of those excluded from inheritance ) are not entitled to a share or to inherit. The Sm. 
O. says that as ksetraja is forbiddon in the Kali age the toxt of Y&j. applies only to the 
Dvüpare age. 

* P. 166 ( text ) 
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The daughters of these (excluded persons) should be maintained 
: ‘till they ara married and their sonless wives leading a virtuous life 
- should also be maintained; but the unchaste ones should be expelled 
- and so also those who are hostile. 


According to Madana and others in the ease of unchastity, they (the 
wives of excluded persons ) should be expelled and not fed; when they 
are hostile they should be (only) expelled but maintenance must be 
given to them? 


( Here ) ends the (section on) partition of heritage. 


Now begins ( the section on) recovery of debts. ? 


_ + ‘Hereon Brhaspati (p. 319 v. 1) states the procedure to be followed 
by the creditor in lending money : 


A creditor shoud always advance a loan after securing a pledge of 
adequate value or a hypothecation or substantial sureties or have it 


consigned to writing or before witnesses. 


“Bandha” means a restrictive agreement (by the debtor) in the 
form ‘so long as the debt due to you is not discharged, I shall not enter 
into a transaction of gift, sale or mortgage of this house, field or other thing.’ 
Lagnaka ' means “a surety’. The same author ( Br. p. 320 v. 2) says: 


“Since it (loan) is recovered withoub any qualm four times or eight 
times (as much ) from s wretched man who is sinking ( distressed ), 
it is therefore known as kustda ( usury ).* 


1. The Mit. says that merely because they are hostile they should "nob be deprived 
of maintenance if they are chaste. The V. R. remarks that 'pratikula' does not mean 
“ quarrelsome ° but connotes hostility (such as attempt to poison &c.). Vide Valu v. 
Ganga 7 Bom. 84 at p. 88 where the verse of Hartta together with the comment of Mayukha 
is quoted and also [lata Shavitri v. Ilaía Narayanan 1 Mad. H. O, R. 872 where the 
Maytikha is quoted in a note. 

2. There are, according to Narada, seven heads to be discussed under the title of 
“ recovery of debts’, two from creditor's point of view ( viz. the method of lending and the 
manner of recovering ) and five from the debtor's point of view ( viz. what debts must be 
paid, what debts need not be paid, who is liable to pay'debts, at what time, and in what 
manner ). 

8. Vide notes to V. M. pp. $18--819 for the various definitions of adhi and bandha, 
The two words are often used as synonyms.  Brhaspati himself defines ‘ adhi’ as bandha 
later on ( under‘ pledge’). “Adhi” is here distinguished from ' bandha” and means 
‘a pledge or mortgage with possession’ while ' bandha’ seems to be a simple mortgage 
or hypothecation, where the creditor is not given possession and the thing remains in the 
possession of the debtor or a common friend. Vide Mit. on Yaj. IL, 59. 

4,. This gives an etymology of;'kustda' from ‘ku ' ( bad ) and ' atda’, 

* P, 167 (text) 
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Kütyüyana says: 

That rate of interest which the debtor promised in addition ( to the 
rate allowed by stra) and whieh was promised in a time of dif- 
culty (or distress ) must always be given; it is termed Marita; that 
is known as #ikhd-urddhi ( interest growing like the top-knot of hair 
on the head ) when ( the debtor ) pays ( interest ) every time. 3 


'Pratik&lam' (in Kat.) means ‘from day to day, from month to 
month and from year to year’» Yajnavalkys ( II. 37) says: 


An eightieth part ( of the principal) is the interest every month 
when (a loan is advanced) ona pledge; otherwise ( when money is 
lent without a pledge ) interest may be two, three, four or five paroenk 
(every month) in the order of the (four) classes (brahmana, keatriya &o.).* 


' Anyatha’ ( in Yaj ) means ' when there is no pledge’. Vyasa says: 


Monthly interest is deolared to be an eightieth part ( of the principal ) 
when there is a pledge, sixtieth pars when there is a surety ( but no 
pledge ) and two per cent when there is no pledge nor surety. 


Yajfiavalkya ( II. 38 ) says: 


( Borrowers ) who travel through forest ( for trade &c. ) should pay 
ten per cent and those who travel by sea twenty per cent ( per month ). 


'Dadyuh' is te be understood as connected ( with this verse ) from 
the following clause ( in Yāj. ): 


All of whatever class should pay the interest stipulated by themselves. 
Vignu ( Dh. S. VI. 40. ) says :* 


He, who, having taken & loan of whatever kind with the promise 'I 
shall return an equal amount tomorrow does not afterwards return 
it through greed, would have to pay interest from that day.? 


Katyfyans declares when interest oan be charged ona loan ( of an 
article for use ): 


1. Interest is either Arta (agreed upon between the parties) or akría ( not so 
agreed). According to Gautama XII. 31--32 and Br p.82=vv. 5-11, kria is of six kinds, 
WEyika, kalika, cakravyddhi, karit&, s'ikhavrddi and bhogal&bha (Gautama calls his sixth 
variety &dhibhoge). Manu VIII. 153 and Nar. ( p. 66 vv. 102--104 ) mention the first four 
out of the above six. Vide notes to V. M. pp. 818--814 for the explanation of all the six. 

2. As the eightieth part was to be given every month, the interest comes to 15 
Percent per annum. When there was no pledge, a brahmana debtor had to give 24 per 
cent per annum, a ksatriya 96 per cent per annum and so on. Manu VIII. 140 
ascribes the rule about eightieth part to Vasistha. Vide Manu VIII. 142 which pre- 
Boribes two, three, four and five per cent just as Yaj. does. 

8. These and the following verses contain cases where no interestis originally sti- 
pulated, but where the law allowed interost to be charged in cortain ciroumstangeg. 


* P, 168 ( text) 
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When ‘a person takes & loan for use ( yacitaka) and goes to an- 
other country without returning it, that loan begins to carry interst 
after a year (from the date of loan ). He who after borrowing money 
goes to another country without returning it even though he be re- 
quested (to repay), that loan carries interest after three months 
( from demand ). When a person does not return (a loan ) at any 
time even though he be in the country and even when he is requested 
to return it, (the king ) should make him pay interest from that day 
(i. e. day of demand) though none was stipulated and though he is unwill- 
ing to pay. 

Nérada ( p. 68 v. 108 ) says: 

"There shall be no interest in any case where things are lent through 
friendship, in the absence of a stipulation ( to that effect) but even 
when there ie no stipulation such a loan carries interest after half 
a year. 

Katyayans says 

What? has been lent through friendship carries no interest as long 
as it is not demanded back; but ifit be not returned even though it 
is demanded back, it bears interest at ( the rate of) five percent ( per 
month). If" & man, after buying a marketable commodity, goes to 
another country without paying the price, that money ( price) will 
earn interest after three rtus (i. e. after six months ) A deposit, the 
balance of interest, purcbase and sale--these bear interest at five percent 
( per month ) if they are not returned ( or paid ) when demand is made." 

Narada ( p. 83 v. 36 ) says: 

The price of a commodity ( sold ) wages, deposit, a fine that is ore 
dained ( inflicted ), a promised gift without consideration, a stake won 
in gambling by means of dice-these do not carry interest without an 
express agreement. 


4. Vide notes to K&tyEyuna vv. 602-504. he first verso of Kat, applies when tha 
lender makes no request for return, the second where he makes a request. The thted 
Verses are quoted in Saundanappa v. Shwbasdwu 81 Botti. 854 at pp. 861--862. 

2. ‘his verse is referred to in 81 Bom. 354 atp. 861 and it is seid ( atp.864) that 
it was an incident annexed to every contract of debt by the Hindu law that interest 
though not stipulated for should run on it in the event of non-payment efter demand 
from the date of such demand, 

8. This applies where thote is no demand for the money. 

4, ‘Purchase and sale' —Ifa chattel is purchased and the purchase money is nob 
paid even though demanded, this verse would apply sand interest would run from the 
date of demand. 

5, ‘A promised gift ' —a gift to dancers or bards is called vrth& dina. his versa 
is apparently in conflict with K&ty&yana's verse ‘a deposit’ &c. so far as deposit and 
the price of goods are concerned. But Nárada's verse applies where there is no demand 
and K&tyBiyana’s verse applies where there is'a demand. 

? P, 169 ( text) 
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‘Akaike’ (in Narada ) means ‘relating to playing with dice’; ' aviva- 
kgitah’ means ‘not specially agreed upon’, Yüjfiavalkya ( II. 44 ) says: . 

It (a creditor ) does not receive back his own money given ag a 
loan when it is tendered ( by the debtor ) is carries no interest from 
that (day) if it be deposited with & third person. 

Brhaspati ( p. 322 v. 18 ) says: 

On gold ( and silver ) the interest ( allowed by sastra) is as much 
as (to make the debt ) double; on clothes and the baser metals treble; 
on grain, quadruple: so also on vegetable products, beasts of burden 
and wool ( or hair ). 

'S'adah' (in Brhaspati) means ‘ flowers, roots, fruits and the 
like’; ‘vahyah’ means ‘bullocks and the like’, ‘Lavah’ means the wool 
of sheep and hair of camari deer and the like. "As to what Manu 
( VIII. 151) says ‘interest on grain, vegetable products, beasts of 
burden and on hair does not exceed five times ( the principal )', its purport 
is to prohibit taking six times as much (as the principal) or more. 
Kātyāyana says: 

The interest stops at double ( the principal ) in the case of jewels, 

pearls, corals, gold and silver and in the case of fruits, silken cloth 
and wool, 


' Kaitam ' ( in Kat, ) means produced from a kita ( insect ), such as 
the cloth called pafta, a duküla and tasari ( which are several varieties of 
silk cloth ). —Vasistha says: 

Interest on copper, iron, bell-metal, brass, tin and lead is threefold if the 

debt be of long standing. 
Vyasa says; 
( Maximum ) interest in the case of vegetables, cotton and seeds is 
declared to be six-fold. 
Katyayana says: 


For all sorts of oils, for liquors and ghee, the ( maximum recoverable 
with ) interest should be known as eightfold and also in the case of raw 
sugar and salt. 

Vienu ( Db. S. VI. 11-15 ) says: “In the case of gold, (the maximum 
recoverable with ) interest is two-fold, on cloth treble, on grain quadruple, 
on fluids eight-fold, in the case of female slaves and beasts, tho offspring (is 
the interest )'. ‘ Flowers, roots and fruits and what is sold by ( being 
weighed in a ) balance~in these ( the increase by interest ) is eight-íold 
( these are Vasistha II. 46-47 ) Narada ( p. 67. 105 ) says: 


1. Compare Gautama XIL88 with Manu VIII. 151. Yaj, 11.39 agrees with Brhaspati. 
For various explanations of the text of Manu vide noles to V. M. p. 817. 

2. It is possible to take ‘stripas’imam’ to mean ‘female beasts’ ( such as a she-* 
buffalo J} 
* P, 170 (text). 
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This” is declared to be the universal ( all-embracing ) rule as to 
interest on loans; but the esteblishod usage of each country may be 
different and may prevail according to the nature of the debt. 

' Sarvabhaumah ’ means ‘ universal’. These rules about ( the maxi- 
mum recoverable ) being double and the like ( of the principal) hold good 
only when there is a single transaction. But if a fresh transaction be made 
at a different time ( from the original date ) or with a different person 
( from the original debtor ) or by deductions or additions to the debt already 
due, then the ( maximum recoverable ) may be more than the highest 
interest ( allowed by the astra at one time ).2 And so also Manu ( VIII. 
151 ) says: 


Interest in money-lending business does not go beyond double, when 


1. This verse and the following passage of the Mayükha are quoted in 24 Bom. 805 
at p. 908. 

4. The sages are not agreed as to the rate of interest on various articles and so 
Narada observes that thore are local usages. But allare agroed as to gold and silver 
or money that the interest recoverable at one time in a lump ‘cannot exceed tho principal, 
This is called the rule of dümdwpat. The principal text is that of Manu ( VIII, 151) 
which is similar to Gautama XII.28. Nilakantha very laconically puts several propositions 
about this rule. The principal rules about d@mdupat laid down by the Mit. and the 
Mayükha are four, They are: (I) if money is lent only once to a man and intorost is 
recovered only once in alump then tho maximum amount recoverable ( togethor with 
interest ) ab one time cannot be more than double the sum lent, whatever the rate of inter- 
est may be and whatever the length of time may be; (II) if interest is received every 
month or every year and not in a lump atone time, then the total interest received 
may be so much that the oroditor may have recovered more than double the sum loni; 
(III) if after the interest has accumulated for some time, there isa fresh agreement 
( prayogantara) with the same debtor whereby tho sum lont together with interest duo 
is taken as the principal and fresh interest is agreed to be paid on the sum so arrived at, 
then the total recoverable after this second agreoment may exceed more than double tho 
sum originally lont (this is kalantarena prayogantare of the Mayükha); (IV) if aftor the sum 
due to the creditor has become double of the sum lent, the creditor accepts another man 
as the debtor ( who takes the liability upon himself ), then the creditor may recover from 
the substituted debtor after the lapse of years a gum which may be more than double the 
sure originally lent by the creditor ( this is ‘purusGntarera prayogantare’ of the Mayukha ), 
It is not necessary in cases falling under the third rule that the whole sum due ( principal 
and interost ) should be capitalized and again put to interest; it may be that tho creditor 
makes a deduction ( reka ) from the sum due by way of concession or he may make an 
addition (seka ) by a further cash payment and then put the whole to interest ( this is 
‘tatraiva rekasekadina va prayogantare' of tho Mayukha ). Vide tho Mit, on Yaj. II. 39, 
There are numerous cases explaining the limits of the rule of d@mdupat, Vide 1 Bom. 73, 
9 Bom, 181, 20 Bom, 721 ( F. B.), 1 Bom. L: R. 561 ( at p. 555 three propositions are gums 
marised ), 36 Bom. 199, 21 Bom. L. R. 419 and notes on Kat. vv. 510--512, Under the 
Decoan Agriculturists’ relief Act (XVII of 1879 ) the benefit of the rule of damdupat ig 
given even to non-Hindu debtors, if they, are agrioulturists, 

* P, 171 ( text ) 
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it is but only once calculated. 

Vijfines vara and obhors who are conversant with traditions say that 
in one transaction of money-lending, if interest is received at various times, 
more than the highest interest ( allowed by the Büstra at one time ) may be 
recovered ( in the aggregate ). 


Now the rules about pledge. 


Brhaspati ( p. 322 v. 17 ) says: 

4dhi is known as a pledge and is declared to be divisible into 
four. varieties, viz. movable, immovable, for oustody ( only ) and for 
use. 

Narada ( p. 72 v. 124) says: 

An ddhi ( pledge ) is that which is kept with ( creditor ) with 
power ( to him over it ); it is known to be of two kinds, viz. one to be 
redeemed at or within & fixed time, ( the other ) to be retained till the 
debt is paid off. 

Hariba says : 

A pledge must be preserved in the same state in which it was deposited 
( with the creditor y otherwise the ( pawnee ) loses his interest and if 
there be damage to or loss of the pledge, the principal is lost. 

*' Vyatikramah ' means' loss of the pledge’. Yajðayalkya( II. 

59 ) says : 

If a pledge that is to be kept in custody only were used (by the 
creditor ) he shall receive no interest; so also if à pledge that is to be 
used be damaged. 

' Hüpite ' means‘ reduced too state,in which it is unfit for use’. 

Kiatyayana says; 

( The creditor ) who would make the pledge work against the latter's 
will and without the consent ( of the pledgor ) shall be made to pay ( the 
price of ) the fruits of labour ( to the pledgor ) or he would not get his 
interest. 


1. There ig another reading ‘ sakrdahrta” ( when recovered at ono time and not by 
üriblets every day or month ). This verse of Manu is quoted in Dagdusa v. Ramchandra 
20 Bom. 611 at p. 613 and itis held that arrears of interest recoverable at any one time 
aro limited by tho principal remaining due at that time. Tho words of the May ükha ' eka- 
prayoge &c.' constitute the second rule mentioned above. 

9$, ‘Gopya' moans ‘to be kept in one’s custody’ without being used or enjoyed. 
The fourfold division is overlapping and not logical. The pledge of a movable may be ‘gopys’ 
or ‘ bhogya’ as well. N&rada’s division given in the following verse is much better. 

8. Narada divides each of these into ‘ gopya’ and ‘ bhogya' and these two again 
may be subdivided into immovable and movable, 
‘4, This verse refers to slaves pledged by way of gopy&dhi. Compare Manu VIII. 144 


end 150, Kauf, ( text p. 179 and tr, p. 227 ) and Y8j. II. 59 ( first halt ). 
> P, 172 ( text ). 
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' Karma kürayot ' (in Kat.) means ‘he shall employ '; ' kayma- 

phalam ' means ' the rent or wages’. Yajüavalkya ( II. 50 ) says : 

A pledge damaged or destroyed, except by the act of God or king, must 
be restored ( by the pawnee js 

' Nagtah ' means ‘ has undergone deterioration’. Such a pledge must 

be restored after bringing it to its former condition. Brhaspati says: 

When a pledge has become worthless by being used, there is loss of 
principal ( to the pawnee ). 

Vyasa declares in the case of a pledge being destroyed that its price 

must be paid : 

If through the fault of the receiver (i. e. pawnee ) a pledge of gold 
and the like be lost, the creditor, on recovering the principal together 
with interest, should pay the price ( of the article pledged ). 

Narada ( p. 78 v. 126 ) says : 

If ( the pledge ) be destroyed except by the act of god or king, there 

is loss of the principal ( to the creditor ). 
Manu ( VIII. 144) says : 

He ( the creditor ) should satisfy the pawnor by paying the price: 

otherwise he would be a thief of the pawn." 
Brhaspati ( p. 328 v. 21 ) says: 

If a pledge be destroyed by the act of God or king, the debtor should 

deliver another pledge or he should pay the loan with interest. 
* Vyasa says : 

If the pledge be destroyed by the act of God or the king no blame 

attaches in any case to the creditor ( or pledges ). 
Kütyüyana says : 

If the thing pledged were to fall ( deteriorate ) or were to be destroyed 
without any fault of the creditor ( the pledgee ) the debtor should be 
made to give another pledge ( of equal value ) and he would not be free 
from the debt. 

Yájfiavalkya ( IL. 60 ) also says: 

A pledge becomes complete ( valid) by acceptance (or possession ) of 

the thing pledged ;* if & pledge becomes worthless, even though proper 


1. Compare seo. 159 of the Indian Contract Act about loss, destruction or 
deterioration. 

2. This isthe same as Narada p. 78 v.127. According to Kulliika thia refers to a cage 
where the pledge is deteriorated by use ; then the pledges must give as much money as will 
be required to restore the pledge to its former state. According to Asah&ys the pawnee 
must satisfy the pawnor by returning to him the profit made by using the pledge. 

9. Possession is necessary in the oase of a pledge ( whether ‘ gopya’ or ‘ bhogya') 
to give it validity against subsequent dealings with the thing pledged, the rule being that 
in the case of a pledge, gift or sale a prior transaction prevails over a later one ( provided the 


* P. 178 ( text ), 
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care be taken, another pledge must be kept ( with fhe pawnee ) or the 
creditor ( pawnee ) must receive his money: 
Narada ( p. 77 v. 189 ) saya: 

An ' adhi" is declared to be of two kinds, movable and immovable; 
both are complete ( or valid ) if there is actual possession ( or enjoyment ) 
and not otherwise ( i» e» if there be no possession, but mere witnesses or 
document). 

Vasistha also says : 

When! there are several documents of pledge executed af the same 

time, the pledge to him is stronger who gets possession first. 
The same author says : 

If two ( creditors ) should come on the same day with the desire to 
take possession, in such a case the pledge must be divided and enjoyed 
equally by them; this is the settled rule. 

*Katyayana says : 

It (a debtor ) were to make a pledge of the same thing to two persons, 
what would happen to him is that the prior transaction of the two should 
be accepted ( as enforceable or valid) and the person ( debtor) who 
made the two pledges would be liable to the fine prescribed for a thief.” 

Yajfiavalkya ( 11. 58 ) says: ' 

A pledge is lost (i. e. forfeited to creditor ) if it is not redeemned 
before the debt has become double ( with interest ). A pledge with a 
fixed date ( for redemption ) is lost on the expiry of the time ( fixed ); 
but a pledge the fruits ( or income ) of which are to be enjoyed ( by the 
pawnee ) is not lost ( to the pawner ). 

Brhaspati ( p. 394 v. 27 ) says: 

When the money lent (lit. gold) has become double ( with interest ) or 
when ihe period fixed has expired in the case of a pledge ( delivored ) for 
a fixed period, the creditor becomes the owner of the thing pledged, after 
having waited for a fortnight.® 


prior one is completo). In the case of gopyadhi, the bhoga consists in the custody of the thing 
though there may be noactual use. The verse of Narada that follows ia quoted in 9 Bom. 
299 at p. 308, 

1. Compare Visnudharmastitra v. 184 which says that possession isthe determining 
factor in a case of dispute between two pawnees. 

2. For the words ‘tam prati yad bhavet’ some books rend ‘kā pratipad bhavet’, 
which is a better reading and means, what should be the decision ' or * what should be the 
first ( i. e. acceptable ) transaction.’ Vide Visnudharmasutra ( v.181-183 ) which prescribes 
punishment for such a debtor in the case of mortgages of land, 

9. This verse is ascribed to Vyasa by several writors. It prescribes two points of 
time when the pawneo becomes the owner viz. when the principal has become double 
with interest and when the time stipulated -has passed. But it allows a period of grace 
viz. a fortnight before the pledge becomes liable to be forfeited to the creditor, 

* P 174 ( text ) 
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Vyasa says: 

A pledge for custody only may, when the principal hos bocome doublo 
( with, interest ) and in the case of & pledge for a fixed period when the 
time fixed has expired, be appropriated to his use (by the creditor ) 
after informing the family of the debtor.’ 

Brhaspati ( p. 825 v. 29 ) says : 

When the money ( lent ) has been doubled ( with interest ) and the 
debtor is either dead or not heard of ( for & long time ) ( the creditor ) 
may catch hold of the debtor's chattel ( pledgad ) and may sell ib before 
witnesses. 

Yajfiavalkya ( II. 61 ) says : 

In the case of ( a debt) contracted on the pledge of caritra ( the 
king ) should cause the debtor to pay the loan together with interest and 
he should cause to be paid double ( the amount ) when money has been 
lent with an undertaking ( to the effect that double the meney only will 
be paid ).? 

“When ( a borrower ) from his confidence in the creditor deposits with 

him for ( securing ) a small amount & very valuable chattel or when (a 
lender ) from his confidence in the debtor keeps with himself ( as a security ) 
for considerable money a pledge of extremely small value, it is said to be a 
caritra pledge. Or caritra may mean the merit derived from ablutions in 
the Ganges and the like and cartira-bandhaka means a transaction where 
such merit is pledged. Both these kinds of carééra pledges are not for- 
feited to the creditor, even though the sum lent has become double ( with 
interest ) i. e. ib is the money that has to be paid though it has become 
double and there is no forfeiture of the pledge. A pledge that is made with 
satyankdra is not forfeited even though the loan has become double ( with 
interest ). The same author ( Yajfavalkya II. 62-68 ) says: 

The pledge shall be returned to the ( debtor ) when he comes ( to 
redeem it ) ; otherwise he ( the creditor ) would be ( deemed ) a thief. 
If the lender is not present (i. e. is dead or gone abroad ) the debtor 
may get back his pledge after keeping the money (due to the oreditor ) 


1. This is ascribed to Brhaspati by Aparárka. 

9, This vorse states exceptions to the rule contained in Yāj. II. 58. The Mayükha 
follows the Mit. in giving two meanings of ‘ caritra-bandhaka’, The Mit. gives two 
meanings of ‘satyankarakriam'. When at the time of making the pledge the debtor 
expressly stipulates that there would be no forfeiture of the pledge but that he would pay 
only double the amount lent then there is no forfeiture. Thisis the first meaning and 
the Mayükha seems to have accepted this, The other meaning is not restricted to pledges 
alone. Ife man makes a contract of sale or purchase he may give a chattel like a ring as 
an earnest ( satyañůkūra )}. If the sale goes off through the default of the man who gave the 
earnest, then he forfeits the earnost; but if the sale goes off through the default of the other 
party to the contract then the party guilty of breach had to pay double the Price of the 
earnest to the man who delivered the earnest, Vide notes to V. M. p. 825, 

* P. 116 ( text *, 
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with some other person in the family ( of the oreditor ), or its price at 

the time being appraised (by arbitrators ) it should remain with the 

creditor, but interest shall cease. 2 
The meaning is: When the creditor is not present the pledge should be taken 
back after paying the debt with interest into the hands of some one olse in 
the creditor's family ; but if he ( debtor ) desires to pay the debt by selling 
the pledge its price at that time should be ascertained and the pledge may 
be kept ( with the creditor ) but without interest (from that date). Brhaspati 
( p. 824 v. 23 ) says: 

When a field or other property has been enjoyed ( by the creditor ) 
and from that property large income has accrued, the debtor shall recover 
his pledge if the principal and interest has been covered thereby ( i. e. by 
the income received ).! 

Yajfiavalkya ( II. 64 ) says: 

When & debt has become double ( by interest ) and ‘then a pledge is 
made ( to secure it ) then the pledge shall be returned after double the 
principal has been recovered from the profits thereof.* 


Now ( begins the discourse on ) sureties. 


Yàj. ( II. 58 ) declares that a surety is of three kinds.* 
Suretyship is ordained for appearance, for assurance ( or trust ) and 
for payment. 
" Pratyayah ' ( in Yàj. ) means the inspiring of confidence by saying 
' this man is honest '. But Brhaspati (p. 327 v. 40 ) mentions four kinds 
( of sureties ). 
One says, ' I shall produce the man ' ; the other ( second ) says * he is 
a trustworthy man ' ; ( a third one ) says‘ I shall pay the money ( lent 


1. This verse applies to ‘ bhogy&dhi'. The agreement in a ' bhogy&dhi' may be of 
two kinds, viz. that the income derived from the enjoyment of the plefge should be taken in 
Heu of interest or that a portion of the income may be taken in lieu of interest ond the 
residue of the income be applied towards reduotion of the principal. In this latter case the 
creditor will have to keep an account. Vide Mit. on Y&j. II. 64 for these two agreements. 

2. Vide notes to V. M. pp. 827-328 for detailed explanation. According to the Mit. 
and Apararka a pledge the income of which is to be taken in lieu of interest and in part 
reduction of principal is called ‘ ksayadhi', This verse and Y&j. II.58 apply to different 
matters; the latter applies where the pledge is for custody only. 

9. This verse of Y&j.is quoted in 41 Mad.1073. Vide notes to Kat. v. 581 for higtorjonl 
treafment, 

* P.176 ( text ) 


M. Tor 26-5. 106 1, 1] SURETYSHIP. © 207 
to another ); ( the fourth says ) ' I shall deliver? ( debtor's assets to the 
creditor ).2 

' Arpayisyami’ (in Brhaspati ) means‘ I shall make him pay "< 
Külyüyana says: 

Three fortnights ab the most should be allowed for finding out the 

absconding ( debtor ). If during that time he (the surety) produces him 

( the debtor ) the surety would be absolved from liability. 

' Three fortnights ' is merely indicative. The meaningis: as much 
time as is required (for producing the debtor), so much should be allowed. 
Katyfiyana says: 

If the surety for appearance cannot produce ( the debtor ) at the time 
and place ( agreed upon ), he should carry out what he has bound him- 
self for, exoept where ( debtor does not appear ) through act of God’ or 
the king. 

' Nibandham-&vahet ' means ' he should pay the money due to the 

creditor '. Brhaspati ( p. 397 v. 41) says: 

The first two sureties ( for appearance and honesty ) must be made to 
pay the sum that may be declared to be due at the time ( when the 
debtor should have paid ) in case of failure; but the latter two and in 
their absence their sons also ( are liable to pay Fa 

Kātyäyana says : 

The debt ( of the grandfather ). arising from suretyship should in no 
ease be paid by the grandson ; even the son need pay only the principal 
( of the suretyship debt ) of his father in all cases. 

"Vaysa also says : 

A "grandson must pay the debt of his grandfather ( except surotyship 
debts ), a son has to pay his father's debt arising from suretyship, but 
only the principal; but the sons of these two should not be made to pay 
(the debt of their great-grandfather and grand-father respectively): this is 
the settled rule? 

1, Tho first three varieties of Brhaspati correspond rospoctively to the surety for 
appearance, honesty and for repayment. ‘The fourth kind of surety undertakes to hand 
over the property ( furniture in the house &o. ) of the debtor in case tho latter does not pay. 

2. ‘The latter two '— this means ' the surety for paymont’ and ‘for delivery of the 
debtor's chattels’. Tho son of the surety for honesty and appearance is not liable to pay 
his fathor's surotyship debt but the sons of the othor two kinds of sureties are liable to pay 
( but not the grandsons). In Tukarambhat v. Gangaram 28 Bom. 454 at p. 459 the texts 
of Yaj., Br. and Kat. are examined and it is held that ancestral property in the hands of 
zons is liable for the suretyship debts of their father, when latter was surety for payment 
of money or delivery of goods ; vide 28 Mad. 877, 89 Cal. 848, 26 All. 611. 

8, The text of Vyasa applios when a man stands surety without receiving any 
füonotary consideration, The son of the grandson noed pay no debt of the great-grandfather 
while the son of the son need not pay the suretyship debt of his grandfather. In Narayan 
v. Venkatacharya 28 Bom. 408 this is quoted. There are apparently conflicting texts about 
the liability of descendants for their ancestor's debts, But the conflict will not exist if eroh 

* P, 177 (text ). 
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The grandson should pay the debt of his grandfather, but only the 
principal ; the son also should pay only the principal of tho suretyship debt 
( of his father ) ; this applies when the position of a surety is undertaken 
without receiving any monetary consideration. But where suretyship is 
undertaken after receiving money, the son and the grandson also should pay 
( the suretyship debt ) with interest. And so says Eüty&yana: 


Where a person becomes a surety for the appearance of a man after 
receiving a pledge from him, the son of the surety should be made to pay, 
in the absence ( of the father ) the money from his paternal wealth? 

Yajfiavalkya ( II. 55 ) says : 

If there be many sureties, they should pay the ‘debt (due from tha 
principal ) in accordance with their shares (i. e. equally or in pro- 
portions agreed upon ); but when they have each bound themselves to 
the same extent ( as the principal ), then ab the pleasure of the creditor 
( any one of them will have to pay the whole ). 


' Ekacchāyā ' means an undertaking made by each ' I alone shall pay 
the whole ( debt)’; when the sureties have resorted to such an undertaking, 
any one of them would have to pay according to the creditor's choico. But 
when the agreement is ' I shall pay in certain shares’ then payment shall 
be made accordingly. This is the meaning.  Kütyüyana says? 


text is given its appropriate scope. Ancient sages made sons and grandsons Liable for their 
fathor's or grandfather's debt oyen if no property of the father or grandfather came to thiir 
hands, But it seemed very hard that descendants should bo made to pay their 
remote ancestor's debis with intorest. Therefore when no property oxisted, the great 
grandson was not bound to pay any debt of his great-grandfather, the grandson was 
bound to pay only the principal (but not interest) and the son was liable to :pay 
tho principal as well as intorest. But if ancestral property existed and was taken by 
descendants, then sons, grandsons and great-grandsons were all bound to pay the debt to 
the full. "Phis last follows from Yaj. II. 51, Br. ( p. 828 v. 48), Katy&yana quoted abovo 
(on text p. 101), verses 555--558 of Kat. and the Mit. on Yaj. II. bl. The former pro- 
position is the subject of the verso of Vyisa and of Br.( p. 828 v. 49 ). The Viramitrodaya 
(p.94) very tersely but clearly puts those two propositions ‘ qr Ramena: a 


ufus Qaa | gaara haa Reet dad dep. TATA peu | supr feared 
zaa d aay |” As to suretyship debis a distinction was made, Ji no money was 
xeeoivod, even the grandson was not bound to pay his grandfather’s suretyship dobt and 
the son was bound to pay only the principal. This is expressed by Kat. Some writers 
went sofar asto say that the son wasnot bound to pay any suretyship debt of his fathor 
( vide Gautama XII.88, Manu VIII.159, Vas. XVI. 81 ), whilc others said that tho son was 
not bound to pay when the fathor stood surety for appearance or honesty but that ho was 
bound to pay when the father stood surety for payment ( vido Manu VIII, 160 and 
Br. p. 827v.41 cited above), In 10 Patna p.94 it was held that if the father stood 
Pure&y for honesty, the son was not bound to pay that debt, Vide also 4 Patna L. J. 80% 

1. The Mit. on Yaj. II. 84 explains that this applies to the surety for honosty also. 
If we road ‘vink pitra dhanat ’ the meaning would be ‘in the absence of tho father, from 
that wealth (viz. from the pledge)’.  ' In the absence of the father’ means ‘ if he be 
dead or gone abroad ', 
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*Of sureties jointly and severally bound any one that is found may be 
made to pay ( the whole debt ). If he be gone abroad his son may be 
made to pay the whole; but if he be dead then his son shall pay 
according to his father's share ( i. e. proportionate liability ). 

"Pitrams St’ means ' in accordance with his father's share ( of the debt 
guaranteed ). ' Yajfiavalkya (II. 56 ) also says: 

When & surety has been made to pay publicly ( the whole ) debt to 
the creditor, the debtor should be made to return double the amount to 
him ( or his son ).! 

Brhaspati ( p. 828 v. 44 ) says? 

He, who being made a surety and being harassed ( by the creditor ) 
pays the suretyship debt, is entitled to receive ( from the original debtor ) 
twice the amount ( paid to the creditor) after the lapse of three 
fortnights.? 


Now about the method to be followed by the creditor in 
recovering debts. 


Brhaspati ( p. 399 v. 54) says : 

A debtor who acknowledges a debt to be due should be made to pay 
by the expedients of coaxing and the rest, by appeal to dharma, by 
artifice, by force ( or compulsion ) and by barring his house, 

' Pratipannam ' (in Brhaspati ) means ‘admitted by the debtor ’; 

* upakramaih ' means ' by expedients ° The same author ( Brhaspati p. 330 
vv. 55-58 ) explains these ( terms, dharma etc. ). 

That is declared to be dharma ( expedient ) where a debtor is made 
to repay by the advice ( or messages ) of friends and good kinsmen, by 
coaxing words, by persistent following, or by importunate entreaties ( or 
creditor's starvation ) Whon the creditor brings from the debtor 
some object, borrowed on some pretext, or where the creditor retains an 
anvdhtta deposit and thus the debtor is made to pay, that is said to be 
( the expedient Of ) artifice? That{ is declared to be compulsion where à 


1. This applies only where the surety or his son is pressed by the creditor to pay ond 
mo pays. If the surety pays out of greed to secure double of what he pays, he would not get 
double. 

9, Ifthe debtor pays before three fortnights expire, the surety or his son would get only 
what he paid, 

8, 'Anv&hita' is what a debtor hands over to s creditor for being delivered to a 
third person, The creditor retains such 4 deposit tind thereby compels payment, ‘ Borrowed 
on some pretext'— i e borrowing an omament &, for marriage or other festive 
occasion. 

* P.178 (text), f P, 179 (best). 
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debtor is made to pay by being bound, hrought fo the house of the 
creditor and by such means as beating and the like. Where by restraining 
hus sons or wife or vattle or by sitting down at his door, a debtor is made 
to pay the money ( lent ) that is said to be * &earita "|, 

* Anugamah ' means ‘ following’; ‘ prayah’ means ‘entreaty '; 

“ anvahitam ' means an ornament or the like given to ( the creditor) for 
being handed over to a third person. As regards these expedients of 
dharma and the hke Katyayana speaks of certain restrictions: 

( A creditor ) should make a king, a master or a brahmansa debtor 
pay ( a debt ) by the mode of coaxing and he should make a cc-heir or 
triend pay ( a debt ) by artifice only. Traders, husbandmen and artisans 
should be made to pay according to the usage of the country; he should 
make wicked debtors pay by the expedient of harassment.’ This is 
the view of Bhrgu. 

The same author ( Katyayana ) says: 

The debtor should be kept openly in restraint before an assembly of 
people according to the dictates of local custom; whatever he gives 
may be taken (by the creditor ). 

The same author ( Katyayana ) forbids the (continuance of the) confine- 

ment of a debtor when the confined debtor has an inclination to evacuate: 

Where a man held confined (for debt ) has an inclination to void urine 
or fæces, he should be followed from behind or he should furnish ( another 
person ) as a surety ( or hostage ).° 

*' Nibandham' means‘ a son or the like who would be a substitute 

for him’ (the debtor). The same author ( Katyayana ) says that a con- 
fined debtor should be let off for meals after taking a surety for appearance:, 

That ( debtor ), ıf he has furnished a surety, should everyday he set 
free at the time of taking meals and at night (while) the surety 
remains confined. He who cannot secure or tendera surety for appear- 
ance should be confined in jail or should be placed in the presence of 
guards. A respectable, trustworthy and pure man should not be con" 
fined in a jail; he should be released without a surety or should be bound 
over on his oath. 


1. ‘ Acarita’ seems tobe meant as a synonym for ‘ grhasamrodhana’. Manu VIII. 
49 speaks of Gcartéa as one of the five expedients of recovering a debt. In view of the fact 
that Gcarzia is separately defined it is better to take ‘ prayah ' as meaning ‘ entreaty ’. 

2, “Sintya” isthe sameas‘s ama';‘' by harassment’— this includes the modes of” 
bala ( compulsion ) and acarita. Though Manu speaks of the five expedients, there are mo" 
verses 1n Manu corresponding to the restrictions mentioned by Kat, The 2nd. verse is quoted 
in Ragkunathaji v. Bank of Bombay 81 Bom. 72 at p. 78. These means could be employed" 
only if the debtor admitted the debt, but if he repudiated the debt, then the only remedy was 
an action at law ( vyavabéra ). E 

8. Ifwo read “ nibaddham ' &e. it would mean “he should be let out with fetters” 
on’, ` 
* P, 180 ( text ), 
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‘Na vüsrayob! means ‘would not tender 'cürako' means ‘in jail 
‘yaksinah’ means ‘he should be kept with guards who ure told (about 
his being confined for debt )"; ‘ pratyayikah’ means ‘ trustworthy’. Brhaspati 
( p. 331 v. 60) says: 

s When the time fixed ( for payment) has elapsed and interest has 

- ceased ( owing to the debt having risen to double the principal ) the 
creditor should recover the debt or the debtor should execute a bond 
by the mode of compound interest. 

‘Plirnavadhau’ means ‘when the debt has risen to double or the like "< 
Hence it is reasonable that interest ceases ( in such a case). The creditor 
should recover ( i. e. take) the debt; 'oskravrddhi' means ‘calculation 
of interest ( on the aggregate ) after adding interest to the principal’. Narada 
(p. 74 v. 181) says: 

*If a debtor is unable to pay owing to adverse times, he should be made 
to pay the debt gradually ( by instalments ) according to his means and ac- 
cording as he happens to acquire ( money or property ). 

Manu ( VIII. 177) says: 

Even by ( doing ) work ( suited to his caste ) should the debtor make 

~ himself equal to his creditor, if ( the debtor ) be of the same caste ( as 
the creditor ) or of a lower one. But a debtor of a higher caste ( than 
the creditor ) may pay (the debt ) gradually. 


As regards what Yajfiavalkya ( II. 43 ) says: 


. (‘The creditor ) may make a debtor of a lower oaste work personally 
for liquidating the debt, if he be indigent ; an indigent br&hmana how- 
ever should be made to pay gradually according as he happens to have 
means ( or money ) 


there the word brahmana stands for any one of a superior class. The same 
author ( Yaj. II. 40 ) says: 

A creditor recovering an admitted debt ( by the expedients of dharma 
kc. ) will not be liable to be blamed by the king; a debtor from whom 
(an admitted debt ) is being recovered ( by the above expedients ) should 
be fined, if he goes ( i. e. complains ) to the king and should be made to 
pay the debt. 

Brhaspati ( p. 331 vv. 62-63 ) says : 


1. This refers to capitalisation of interest and an agreoment to pay interest on interest 
(and principal). - This verse together with the comment of V. M. is quoted in Sukial v. Bapu 
24 Bom. 805 at p. 808 for the proposition that capitalisation of interest was allowed in 
Hindu Law. 

2, Inthe first half we must understand that the debtor belongs to tho ksatriya, 
vais'ya or s'üdra caste and the creditor belongs to the seme caste asthe debtor or to a higher 
one. As rogards a brahmana debtor tho rulo is contained in the last pada, ‘ Make himself 
equal &c.’ i, e. he should be free fiom being indebted to him. Compare a similar rule 
about fines in Manu IX. 229, 

* P, 181 ( text ), 
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This is the rule concerning him who admits ( his liability ) but (a 
debtor) denying (his liability ) shall be made to pay on ( the debt) 
being proved in a ( judicial ) assembly by a writing or by means of 
witnesses. (A debtor) claiming judicial investigation in a doubtful case 
should never be put under confinement (by the creditor ); but he who 
puts under restraint one who should not be restrained becomes liable to 
be fined according to law. 

* Asedhah ' means‘ restraint by the king's order '. The same author 

( Brhaspati p- 831 v. 64 ) says: 

Where a debtor says ' what may be found to be justly due, that I 
shall pay ', such a debtor is called ' kriyáeddi ' ( one claiming judicial 
proof ). 

*Katyüyang says: 

A creditor who harasses a debtor claiming judicial investigation would 

lose bis money and becomes liable to a fine equal to the debt. 
Brhaspati says : 

He who, in a doubtful ( or contested ) case, proceeds with force ( fo 
recover his debt by dharma, bala &c. ) without complaining to the king, 
should be punished by the king and that money ( the debt ) he cannot 
recover.’ 

Yama says : 

That debtor, who though well off, does not reburn ( a loan ) on account 
of his wicked nature should be made by the king to pay ( the debt to the 
creditor ) after recovering ( as a fine ) from him ( debtor ) double .( the 
amount of the debt ). 

Yájfiavalkya ( II. 42 ) says: 

The debtor should be made by the king to pay (to the king ) ten 
per cent of the claim established and the creditor should be made to pay 
five per cent, when he succeeded in his claim’. 

' Das'akam ' means‘ with ten in addition’ i.e. the tenth and 
twentieth share ( respectively ). The sense is that these shares belonged 
to the king and the remaining belonged to the creditor. The levy of a tenth 
share ( for the king as his fee ) refers to & poor (debtor). But Narada 
( p. 74 v. 139 ) states a special rule about a rich ( debtor ) : 


1. ' Prasahya ' may also be connected with “ vineyah' and then the meaning would 
be ‘ he should be punished severely '. Br. p. 331 v. 65 says that when there is a difference 
of opinion between the two parties regarding the nature of the loan, about the numbor { i. e, 
about the sum advanced ) or about the rate of interest stipulated, or whether the amount 
claimed be due or not, that is termed a doubtful case, 

2. Ten per cent and five per cent recovered from tho debtor and creditor respeotively 
were in modern language the‘ court fee ', but it was, it appears, charged after the case was 
decided and not ab the very institution ‘of the suit, as now. These recoveries were 
made only when there was no dispute as to the debt; but where the debt itself waa repu» 
diated Yaj. II. 42 applied, 

* P. 182 ( text ), 
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A debtor, who being well off, does not pay ( a debt ) through wicked. 
ness should be compelled by the king to pay it after taking twenty percent 
( from the debtor ). 

"The meaning is ‘ twenty in a hundred '.' 

When severa] creditors present themselves at the same time (for pay- 

ment ) Yajfavalkya ( II. 41 ) states the order ( of payment ): 

A debtor shall be made to pay his creditors in the order in which ( the 
loans ) were taken, but after ( first ) discharging ( the debt due) to 9 
brahmana and afterwards that due to the king.” 

Kātyāyana, as quoted in the Vivüdaratn&kara, says : 

When, however, there are several debts due at the same time that 
which was first contracted should be paid first; a debt due to a king 
( should be paid ) after one due to a learned brahmana. Where ( several 
debts ) are contracted in writing on the same day, ( the king) should 
treat all as equal so far as the security, its protection and enjoyment are 
concerned.” In other cases ( i. e. where debts are not of the same date ) 
they should be paid in order ( of dates). Where a creditor establishes 
that a particular article for sale was manufactured ( by the debtor ) with 
the money ( or materials ) supplied by him, the money (got by sale of 
the article ) should be given by the debtor to that creditor only and not 
obherwise. 

Yàjfüiavalkya ( II. 93 ) says: 

The debtor should write on the back of the document the money paid 
by him from time to time ( by instalments ) or the creditor shall pass a 
receipt marked with his own hand. 


Narada ( p. 70 v.116 ) says: 


When the debt is discharged ( the creditor ) should return the document; 
in the absence of the document ( creditor ) should give a receipt. In this 
way the creditor and debtor would be free from their mutual obligations. 


T' Pratisravah ' means € a document of release declaring that a debt 


1. Par. M. and Vir. explain differently, saying that it means ‘a twentieth part’ of 
the olaim, Compare Manu VIII. 189, Visnu VI. 20-21. 

2. 11 the creditors were ofthe same caste and all approached the king at the same 
time, debts were paid in the order in which they were contracted (i.e, the earlier prevailed 
over the later) ; but if the creditors were of different castes, the brahmana creditor was paid 
first though his debt was later in date than that of æ ksatriya oreditor, Vide sec. 48 
of the Transfer of Property Aot ( for the the proposition that the first in time prevails) and 
seo, 66 of the Bombay Land Revenue Code ( which makes state revenue a paramount charge 
on the land ). 

9. This verse states a rule of rateable distribution among several debts if the debtor is 
notable to pay all fully. The same rule applies to a pledge, to the expenses of preserving it 
and to the interest or enjoyment of it, g 


* P, 188 (text), T P, 184 ( text ). 
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was returned ' ^ Katyüyana states the evil results happening to a debtor 
in case he does not repay a debt: 


He, who, having taken a debt or the like does not pay if back to the 
owner (creditor), is born in (the latter's) house as a slave, a servant, a wife 
or a beast.” 

' Uddharah ’ means‘ a debt '; by the word ‘adi’ (in uddh&r&dikam) 

a friendly loan and deposit are included. ' Dāsah ' means ‘ a born slave '; 
' bhrtyah ' is one who is secured for wages. Narada ( p. 44 vv. 7--8 ) says: 


The debt or promised gift which a debtor does not pay even when, 
demanded goes on multiplying till it reaches to a thousand millions. On 
that amount being reached, the debtor enveloped in ( the consequences of ) 
that act shall be born in each successive birth a horse, a donkey, a bull 
or & slave. 

‘Pratigraham ' means ' what is promised to be given’. Vyasa also 

gays :* 

If an ascetic or an agnihotrin (one who keeps sacrificial fires ) were 
to die indebted, all ( the merit of) his austerities and agnihotra will 
belong to the creditor. 


Brahaspati ( p. 328 v. 49 ) says: 


The father's debt, when proved, must be repaid by the sons as if it were 
their own ( i. e. with interest ). The debt of the grandfather should be 
paid equal to the principal ( i. e. without interest ) and the son of the 
grandson need not pay ab all.* 


a 


1. The V. R, and Aparārka explain ' pratis‘rava’ as meaning ‘ a verbal acknowledg- 
ment in publie ( or before witnesses) of the repayment of a debi’, his is, according to 
Amara, the proper meaning, The meaning assigned in the text is far-fetched. 


9. Compare Narada p. 44 vv. 7-8 quoted later on. 
8. This is Narada p. 44 v. 9. 


4. Vide text p.177 Vyhsa's verse. This verse is quoted in Narayanacharya v. Narso1 
Bom. 262 at p. 266. Brhaspati as said there is referring to a case where no property comes to 
the grandson. The Mit. on Y&j. II. 51 distinctly says that if the great-grandson and the like 
take the estate of the deceased, they have to pay the debt of the great-grandfather. Modern; 
decisions have followed this view of the Mit. In 19 All. 26 ( F.B.) and 4 Patna 478 a 
grandson taking assets was held liable to pay his grandfather's debt with interest, while L.R. 
58 I. A. p. 204 (=48 All. 518) decides that the great-grandson who has taken assets is liable 
to pay the debt of the great-grandfatber with intetest just as a son is liable. In 48 All. 518 
at p. 526 Yaj. II. 50 and Br. are quoted. In Narsinharao v. Krishanarao 2 Bom. H. C. R. 
p. 64 it was held ( probably following Brhaspati ) that the grandson was liable to pay the 
debtofhis grandfather without interest independently of the question whether he took assets. , 
In order to remove the great hardship on heirs ( taking no assets) caused by this decision 
Bombay Act VII of 1866 ( The Hindu Heirs Relief Act ) was passed whereby it is provided 
thit a son or grandson is not liablo to bo sued for the debts of his deccased ancestor merely 
by reason of his being a son or grandson and that the son or grandson or other heir shall be 
liable only to the extent of tho assots that camo to his hands, In19 ‘All, 26 (atp.29) 
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Yaj. ( II. 50 ) says: 

"When the father has gono abroad or is dead or ig overwhelmed by diffi- 
culties, his’ debt if proved by witnesses when it is disputed ( by the sons 
or grandsons ) must be paid by sons and grandsons. * 

: Narada ( p. 46 v. 14 ) says that the son and the rest were bound to 
pay the debt ( of the father kc, ) only when twenty years old : 

When the father had gone abroad and also in the case of the uncle or 
eldest brother (going abroad) the son ( or the nephew &c. ) was not bound 

r to pay the debt before the twentieth year.’ 

Katyfiyana says: 

> A debt incurred by the father, if he is afflicted with disease or has left 
his country for another must be paid by the sons after the twentieth year 
even when the father is living.® 

The word ' progita ' ( gone abroad ) is indicative also of ' one dead ’. 

Hence Vignu (Dh. S. VI.27) says ‘when the borrower is dead or has become an 
ascetic (sannydsin) or has lived abroad for twenty years, the debt must be 
paid by his sons and grandsons' Narada ( p. 41 v.2 ) says: 


When the father is dead, the sons should pay the (father's) debé accor- 
ding to their shares if they be divided; but if undivided then he ( out 
of the sons ) should pay who bears that responsibility ( as a manager of 
the family ).* 


two verses of Kity&yana about the grandson’s hability to pay with interest and also with- 
out interest are referred to, In 4 Patna 478 ( at p. 482) the judges express their inability 
to understand what Brhaspati means when he says that the grandson should pay grand- 
father's debt without interest and follow Yaj. and Visnu and refuse to follow Brhaspati. 
They had no idea of the particular ciroumstances under which alone, as shown above, 
Brhaspati's text was to be applied, 


1, This verse makes no distinction between sons and grandsons as to the payment of 
debts ( while Br. makes that distinction ) and applies where assets are taken by the grand- 
sons. The Mit, explains ‘ vyasanabhipluta’ as ‘ afflicted with an incurable disease ', while 
Apararka explains as ‘ addioted to drinking or other vices’. I£there were sons and grand- 

sons the Mit, says that the sons were the first to pay. This verse is quoted in 42 Mad. 711 
( F. B. ) at p. 730. 

9. This does not apply to a debt incurred by the father and others for a family 
necessity, Such a debt must be paid at once, This verse states the liability of the son 
and others when the father, uncle or brother was alive though gone abroad and the debt was 
not for family necessity. Nilakantha refers ‘twenty years’ to the age of the son &o; while 
gther authors like the Vir, refer them to the lapse of time after the father went abroad, 
Visnu VI. 27 quoted in tho text later on supports this latter inter pretation. 

8. This versois referred to in I. L. E. 41 Mad, 186 at p. 149 and 49 Mad. 711 
( F. B. ) at p. 730. 

' 4,° This verse is quoted in Narayanacharya v. Narsol Bom. 262 at p, 266 and in 
19 All. 26 (F. B.) at p. 28. Vide Udaram v. Ranu P. J. for 1875 p. 26 at pp. 28-29 
for toxts, . 

* P, 186 ( text ). 
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Káabyüyana says: 

While the father's debt remains ( unpaid ), the son shall not take the 
father's wealth, which should be given to the creditor; even without 
( paternal ) wealth the son is made to pay the father's debt. 

The word 'dravyam ' ( in Kat.) is to be connected with ‘rte’, the 
meaning being ' without or in the absence of wealth ™ Brhaspati ( p. 828 v. 
48 ) says: 

The father’s debt must be paid first of all and after that a man's own 
debt; but a debt contracted by a grandfather must always be paid even 
before these two. ? 

*Yajüavalkya ( II.47 ) says: 

The son shall not pay his father's debt contracted for wines, lust and 
gambling or due on account of unpaid ( portions of ) fines or tolls or on 
account of an idle promise. 

Brhaspati ( pe 329 v. 51 ) says: 

(The king) should not make the son pay a debt (of his father) incurred 
for wines or (losses ) in gambling with dice, for idle gifts or promises 
made through lust or wrath, or for suretyship, or for the balance of a fine 
or toll. 


1. This verse is in apparent conflict with another verse of Br. quoted above (vido 
p.914n4 ). ‘This verse must be taken as refcrring toa case where assets were taken 
by the grandson. The number of cases in which the son’s or grandson's liability to pay 
the father's or grandfather’s debts has been recognised in modern decisions is incaloulable. 
It is impossible to refer to them. The several propositions deducible irom the decided 
cases are summarised in Joharmal v. Eknath 8 Bom. L. R. 322 and very recently by the 
Privy Council in Brij Naraw v. Mangla Prasad L. R. 51 I. A. 129 ( = 46 All, 95). The 
propositions laid down by the P. C.are: (1) The manager of a joint undivded estate 
cannot alienate or burden it except for purposes of necessity; (2) if the manager be the 
father and the other members be his sons, he may, so long as it is nob for an immoral pura 
pose, lay the estate open to be taken in excution upon a decree for the payment of his per- 
sonal debt; (3) if the father purports to burden tho estate by a mortgage, it would not 
bind the estate unless it is made for discharging an antecedent debt; (4) ‘antecedent ' 
means ' antecedent in fact as well as in time " i. e. ib must be truly independent of and not 
part of the transaction impeached by the son; (5) this result is not affected by the ques- 
tion whether the father is alive or dead. It will be seen that in propositions 2 and 8 the 
Privy Council makes a distinction between a pure money debt of the father and a debt of 
tho father secured by a mortgage. The ancient Hindu Law books afford no warrant for 
this distinction. Besides the P. C. in Suraj Bunst Koer v. Sheo Proshad 6 I. A. 88 at p.106 
( => Cal, 148, 171) for the first time used the words ‘antecedent debt’ for which there is 
nothing corresponding in the Sanskrit texts and round which elaborate arguments have 
centrod in numerous cases. According to the P. C, ( proposition 5) the son's pious duty 
to pay his father's debt is as absolute during the father’s lifetime as after his death, This 
goes far beyond the spirit of the ancient Smrti texts which made the son liable ‘during the 
father’s lifetime only if the father had goneabroad for many years or was afflicted with 
incurable disease or was extremely old. Vide Y&j II. 50, Narada and Katyayana quoted 
above, 

” P, 186 ( text ) 
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Us' anas says: 


The son need not pay the fine or the balance of a fine, the toll or balance, 
of & toll or ( any debt ) which is not vydvaharika* 


Yajfiavalkya ( II. 51 ) mentions the order of those who are responsible 
for the payment of debts. 


` 


He who receives the estate ( of the deceased ) should be made to pay, 
his debt and so also one who takes the wife ( of the deceased ); failing 
them, the son ( should be made to pay ) when no paternal wealth has 
gone to another person; those who take the wealth of a sonless man 
( should be made to pay his debts ). 


P 


1. These verses of Us'anas, Brhaspati and Y&j. state exceptions to the rule ( Yaj. II 
5O ) that sons ( and grandsons:) had to pay their father's debis, A debt due to lust is defined 
by Katyfyana ( v. 664 ) as one promised orally or in writing to a woman who is another's’ 
wife'or who is not married to the father, A debt incurred through wrath is dofined by 
Kātyāyana (verse 565) as one promised to à man to whom the father caused physical 
injury or whose wealth the father destroyed by way of pacifying him. ‘An idle gift’ is 
one promised to bards, wrestlers, jesters and the like, In numerous decisions these three 
verses about debts that the son was nob bound to pay have been quoted and explained. The 
greatest difficulty is caused by the words ' na vy&vaharikam 'in Us'anas, Thoy have been 
variously interpreted by Sanskpt commentators. ^ Apar&rka explains as ‘na ny&yyam* 
(notrighteous or proper), Sm. O.as ‘ saurikam ’ (incurred for drinking ) and Vir. does" 
the same. The B&lambhaitt explains as ‘na kutumbopayogt ’ (not for the benefit of the 
family) while Vivadacint&mani explains it as ‘ vyavabara-bahiskria’ ( what is beyond the 
ordinary conduct of a person ) This divergence is reflected in the: modern decisions also, 
In Durbar Khachar v. Khachar Harsur 82 Bom, 848 ‘ na vy&vaharikam ' was explained 
as a debt which the father ought not ass decent and respectable man to have incurred 
and it was said that the son was not liable for debts attributable to his father's fnilingy,” 
follies and caprices. This was doubted in 40 Bom. 126 and 48 Bom. 612 and disapproved of in 
B9 Cal, 662 ( where it was rendered as ' not lawful, usual or customary’), 97 Mad, 458 
(explained as ‘ not supportable as valid by legal arguments and on which no right could 
be established in the creditor's favour in a court of justica’), 88 All. 472, 4 Lahore 98 
( which at p. 97 follows tho explanation in 87 Mad. 458 ). In the latest Bombay cases Bas 
Mani v. Usafalt 88 Bom. L. R. 180 ( at p. 188) and Bal v. Maneklal 84 Bom. L, R. 55 at 
pp. 67—68 (=56 Bom. 86 ) the various meanings of ' na vy&vahürikam ' and the conflict of 
judicial decisions are set out. In the latter case (at p. 69 ) the wide interpretation contained 
in 82 Bom. 848 has not been accepted. In this Bombay case it was held that the trade 
debts incurred by & Hindu father for the purposes of a trade started by himself are binding 
on his song But this proposition seems to be wrong in view of the Privy Council ruling 
in the Benares Bank Lid. v. Hari 94 Bom. IL. R. 1079 (P.0.), where it was held that a 
business started by the father as manager oannot, if new, be regarded as ancestral so ap 
to render the minor member's interest in the joint family property liable for debts con- 
tracted in the course of the business. Another difficulty is caused by cases where the father 
incurs liability for misappropriating money as a guardian or trustee or is guilty of a criminal 
act. Vide 81 Mad, 161 and 472 ( distinguishing 27 Mad. 71 ), 48 All. 9, 51 All. 386 (at p. 
891 ‘na vyavaharikam’ referred to), 48 Bom. 612, In Ba: Mant v. Usafali 88 Bom. 
Ii R. 180 it was held that a Hindu son is not liable to pay bis father’s debt where the 
liability arises directly from æ criminal act (e. g. where the father being appointed 
guardian ofa minor migappropriates minors money ). . 

v. M. 28 
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Thai man is termed ' rikthagradhah* (in Yaj.) who takes the, 
wealth of the ( deceased ) father of a person, either justly because 
the son though living is affected by defects such as impotency and the like 
or unjustly when there is no defect (in the son ) In the same way 
yosidgrahah is one who takes the wife of another ( after the latter's 
death ). The condition that no paternal wealth should have gone to 
another may occur in two ways, either because there is a non-existence 
the counter-entity of which is characterised by the quality of going to 
another or because there is non-existence the counter-entity of which is 
merely the qualifying adjunct viz. estate.! Here the meaning is that he 
who takes the estate has first to pay the debts ( of the deceased ) ; on failure 
of him the taker of the wife ( has to pay the debts ) ; on failure of him, the 
son when the estate has not gone to any other person (because none exists); on 
failure of him ( the son ), the grandson ( has fo pay ) only the principal (and 
no interest); on failure of him the great-grandson, tho wife, the daughter 
and the rest who are ‘rikthinah' (i.e if they take the estate) should pay the 
debts of the deceased.  If* no inheritance’ is received than debt is nob pay- 
able by the great-grandson, by the wife and the reste Heritage, when taken; 
even though small, leads to the liability to pay off debts even though 

1. The verse ‘ rikthagraha &c.'is a vory difficult one and various interpretations 
have been proposef. Vide for details notes to V. M. pp. 340-845. The meaning of tha 
rather obscure clause in the Mayiikha ' tho condition...... estate’ is this: a son may be one 
whose paternal wealth has not gone to another person in either of two ways. First, the 
father may have left no wealth ; in such a caso the son inherits no property and so such, & 
son is 'ananyüs'ritadravya' (a8 no property exists); secondly, a father may have left 
property and also sons; in such a case the wealth that exists will not go to another and 
so the son will be ‘ ananyas’ritadravya’, The rule is that he who takes the estate should. 
pay the debts. Ifa man died leaving property, & congenitally blind son and a 
nephew, the nephew would have taken the estato, In such a case in spite of 
the rule ‘putrapautrair-rpam deyam' the nephew would have to pay the dobta 
because he takes the estate, If thereis no wealth, but a man leaves a widow and: 
a son, the man who takes his widow had to pay debts and not the son who took no 
assets. This text does not prescribe re-marriage, Remarriages were prohibited by Mann, 
( V. 162), but by custom or otherwise they did take place. In that case the man who 
took the widow (as a wife or mistress) had to pay the deceased man's debts. This was, 
apprehended to be the law even in modern times and so seo. 4 of the Bombay Act VII of 
1866 ( Hindu Heirs Roliof Act ) expressly provides‘ no person who has marricd & Hindu 
widow shall merely by reason of such marriage be linble for any of the debts of any prior 
deceased husband of such widow’, If a man left no wealth and none took his widow, 
then his son, though he took no wealth, had to pay his deceased father's debt. This is 
expressed by ‘ putro &c,'. It might bo contended that 'anany&s'ritdravyah' means that 
wealth exists but has not gone to another. To that Nilakantha replies by saying that 
even when merely wealth does not exist the son may yot bo called ‘ ananyie'ritdravys.' 
and that this second meaning of" ananyas’ritadravyah' is intended in the verse of Yaj. and 
not tho first meaning. 

2, This sentence and the next are referred to in Lakshman v. Satyabhamabat 
2 Hom. 494 at p. 499, his proposition of tho Mayükha about a small estate making the 


faker liable to pay heavy debts is not supported by the Mit, or any other high anthority. 
* P. 187 ( toxt ), 
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comparatively very large. Ib is nob a rule that heritage which is equal to or 
more than the debts alone leads to liability to pay debts. Another meaning 
of the last quarter of the verse is: of a creditor who is sonless, the ' tik- 
thinah ' i. o. the wife, daughter and the rest who are entitled to take his 
estate should recover the debts from the debtor of their husband and tha 
like. Visnu ( Dh. B. VI. 29 ) says ‘the man who receives the assets of tha 
deceased, whether he have sons or he be sonless, shall pay his debts ', 
Brhaspati ( p. 329 v. 52) says : 

‘The taker of the wife is similarly liable (to pay the debt) in the absenoa 

of a taker of the estate > Küty&yana says : 

( The king ) should make the son pay ( the debt of his father ), if he 
be free from disease, capable of taking the estate ( of his father ) and is 
able to shoulder ( the liability ) ; but ( he ) should not make the son pay 
otherwise, First the taker of a man's wealth should pay his debts; after 
him the son should pay ; when there is no son or when the son is very 
poor the taker of the wife ( shall pay the debt ).' 

Navada ( p. 47 v. 21 ) says: 

But if a widow has plenty of wealth and has offspring and repairs ta 
&nother ( man ) together with them ( the wealth and offspring ), that man 
must pay the debt contracted by her ( deceased ) husband or he must 
abandon her together with her wealth and offspring, 

Kātyäyana says? 

The debt contracted by liquor-sellers and the like who have no wealth 

and no sons should be paid by him who enjoys their wives." 
*Nürada ( p. 48 v. 28 ) says : 

Among the three, viz. the taker of the wealth (of the deceased ), the 
taker of his widow and the son, he is liable for the debts (of the deceased) 
who takes his wealth; on failure of the taker of the widew and of the 
taker of the wealth, the son ( is liable for the debt ); on failure of the 
taker of the wealth and of the son, the taker of the widow ( is liable for 

. the debts )? 


1, ‘Capable of taking’ i. e. not liable to be excluded from inheritance for causes 
mentioned in Manu IX. 201 and Y&j. 11. 140; “able to shoulder’ i.e. of age and able ta 
pay back the debt. Thero is an apparent conflict between the second verse of Kat. and Yaj. 
IL 51 ( rikthagriha &o.). But really there is none, Kt. here provides for œ special 
caso viz. if thoro aro no assots of the deceased then the son who has much more property 
of his own than the taker of the wife (of the deceased ) should pay the debt; when the son 
is not wealthy and no assets are loft by the deceased, thon the taker of tho wifo 
should pay. 

3, Mandlik translates ( p. 114) ‘s’aundike’ as drunkard but, this is wrong. 

8. We must take the third quarter as corresponding to Yajfiavalkya’s ‘ putroSnany&- 
S'ritadravyah ', But the words oi the last quarter seem to bein conflict with the order 
Proposed by Y&j (viz. first ‘ mkthograha’, then 'yosidgr&hs' and then the son who iu 
* ananyas niadravyt'). 'Fhorefore N&rada's last quarter must be takon as referring to a 
caso where there is no son richer than the second husband or paramour of the widow of the 


fleceasod, as in Katyayana’s text quoted above ( first tho taker of the assets should pay &c, ), 
* P, 188 (text ) 
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The meaning of the last quarter is that in the absence of a rich son, 
the taker of the widow must pay the debts ( of the deceased ), on account 
of the text of Yaj. ( II. 51 ) cited above. Katyiyana says; , 

A debt incurred for ( the purposes of ) the family by the slaves, the 
wife, the mother, the pupil or the son ( of the head of the family ) even 
without his consent when he is gone abroad should be paid by him (by, 

. the head of the family ). This is the view of Bhrgu. 

Yajfiavalkya ( II. 46 ) says : 

A woman js not bound to pay a debt incurred by her husband or son, 
nor is a father ( bound to pay a debt ) contracted by his son, nor the 
husband ( a debt ) contracted by his wife, unless the debt be contracted 
for the purposes of the family. 

Küty&yana says : 

That which has been promised or which was ratified after (ib was 
contracted ) must be paid.” 

Narada ( p. 45 v. 11 ) says: , 

The father should pay that debt of the son which was contracted (by 
the son ) in serious difficulties ( i. e. in danger to life). 

Yajtiavalkya ( IL. 48) says: 

i Among herdsmen, vintners, dancers, washermen, hunters, the husband 
must pay the debts of his wife, since their livelihood depends on tha 
wives 

The same author ( Yaj. JI. 49 ) says: 


A “woman should pay a debt ( of her husband ) agreed to by her or 
which was contracted by her jointly with her husband or & debt whieh was 
contracted by herself alone; she need not pay other debts.* 

A woman teking the estate shall pay debt (of the deceased) even when 

she did not agree to ite To the same effect is Katyaiyana: 

A wife who was addressed by her husband when about to die ' you 


1, ‘This verse and the following one of Ya}, are quoted in Virasvami v. Appasvamt 
1 Mad. H.C. R. p. 875 at p, 879 n ( whore if washeld that, when a husband married a 
second wife and the first wife left him, the first wife had no implied authority to borrow 
money for her support), Compare Manu VIII. 166, Ya}. II 45, Nar. p. 45 v. 12 and Br. 
p. 329 v. 50. 

2. This verse refers to a debt not contracted for the purposes of tho family but is an 
individual debt which another member of the family (suchas tho father or brother) was 
not bound to:pay unless ho promised at tho time that he would pay ib or unloss he ratified it. 

9, Thisis quoted in Raghunathji v, Bank of Bombay 34 Bom. 72 at p. 78. Compare 
Narada p.47 v.19 and Vimu VI.97 for the same rule, 

4, This verse is quoted in 1 Bom. 19186 p.194. In Narotam v. Nanka 6 Bom. 
478 ( whore most of the texts as to a woman's liability for husband's debt nro discussed ) 
it was held that a married woman who contracts a debt jointly with her husband jg 
Hable to the extent of her stridhans only and not personally, 

* P, 189 ( text ). 
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should pay my debts’ should be made to pay (the debts of her husband). 
The woman should pay the assets that came tv her. 

Narada ( p. 47 v. 20 ) says: 

- Ifa woman who has a son forsakes her son and goes to live with 
another man, her son alone should pay all her debts if she has no 
property.* 

This verse refers to a son who has taken the assets ( of his father ). Narada 

(p 42 v. 3 ) says : 

That debt which was contracted for the family by an undivided uncle, 
brother or mother must be discharged by all the sharers in the assets-( of 
the family ).° : 

In regard bo the discharge of debts when the creditor or his sons and 

‘the like do not exist Narada ( p. 69 vv. 112-113 ) deolares the mode : 4 


Whatever is to be paid to a brahmana creditor, who is no more 
‘together with his family ( is neither he nor his children are alive) 
should be given to his kinsmen and in default of them to his bandhua:‘ 
Where there are neither kinsmen, nor relatives nor bandhus, it should 
-bo paid to (other) brühmanas ; on failure of even these ( other krabmanan) 
he must cast it into the waters. 
Prajapati also says: <- 
On failure of the bamdhus, ( the debts owed to a — should 
be given to brihmanas or thrown into the water; for, whatever wealth 
has been thrown into the water or fire is of benefit in the next world.? 
‘When, however, after the (- amount of & ) debb has been thrown into the 
water or the like the creditor returns, he shall surely obtain it. 


Here ends the section on recovery of debts. 


1 The reading in the text ig rather difficult to construe. The reading of the Vir. 


E dhanath yadyas'ritam striy®’ is better and means ‘if the husband's assets came to the 
woman ° 

2. Vide notes to V.M. p.949 for various explanations of this verse. Tho son who 
has property should pay his mother’s debts, even though she forsakes him, if she is poor. 

98, Compare Yaj. II. 45, Manu VIII. 166. Vide Brala v. Parbhu, 2 Bom, 67 at p. 72 
and 48 All. 604 at p. 606 ( where when a woman:sucoeeded as mother to her deceased son 
and alienated certain property to pay off her husband's time-barred debts it was held that 
she had no authority to do so). 

4. Sakulyas’ aro members of the same goíra as himself (i. e. uncles and thelr 
Bong, grand-uncles &c.) and bandhus aro cognates liko the maternal uncle and his son. 
Tf the creditor was a ksatriya, vais’ya: ors tdra, then instead of throwing the debt Into 
water, it was to be paid to the king. Tho king was the ultimate heir except to the 
wealth of a brahmana, 

* P. 190 ( text ) 


aeo VYAVAHARAMAYUKHA [ A dis sss id 
Now ( the treatment of ) deposit.’ 
Narada ( p. 190 v. 1) says: 

Where a man without any suspicion entrusts any property of his own 
to another in confidence, that is said by the wise to be the title of law 
called deposit. What is deposited under seal without being counted or 
being shown should be known as Upanidht and niksepa is known to be 
made after counting ( the contenta ). 

Brhaspati ( p. 333 vv. 6 and 9 ) says ! 

The merit which accrues to & man making a gift of gold, baser metals, 
clothes, and the like belongs to him who preserves a deposit or who 
protects one who seeks protection. A deposit must be returned to that 
very man who kept it in deposit and in the same manner and state (in 
which it was deposited ); it must not be delivered to one who claims 
propinquity to the depositor. 

*' Nyüs&h ' means ‘ nikgepa ( deposit )'; ' pratyanantarah ’ means ‘ & 

near kinsman of the depositor. * Manu ( VIII. 191 ) says: 

He who does not return a deposit or demands what he never deposited 
shall both be punished like thief or should be made to give & fine 
equal to the thing bailed. 

Brhaspati ( p. 888 v. 11 ) says 

If the depositary ( or bailee ) were to allow the deposit to perish by 
making a difference ( in the care bestowed upon ib as compared with his 
own chattels) or by his indifference or were not to return it when 
requested to do so, he shall be made to pay it ( its value) together with 
interest, 

' Bhedah ' means ' making a difference in the care bestowed upon one's 
own property ( and on a deposit )'; therefore no blame attaches ( to the 
depositary ) if (the deposit) be destroyed through indifference together 
with the depositary’s own goods,® 

Yajiavalkya ( II. 67 ) says ; 
If the ( bailee ) of his own sweet will (i. e. without the bailor's consent) 


1, The terms niksepa, upanidhi and nyisa are often uscd ns synonyms, but were 
algo difforentiated in meaning, Niksepa is a deposit entrusted to aman in his presence 
after counting before him tho coins &c.; upanidhi isthe deposit of articles enclosed in & 
sealed box or envelopo ( the articles not being counted in the presence of the doposítee); 
a nyüsa is a deposit not made in tho presence of the deposites but handed over to personi 
in his house for being given into his custody. Vide Vir. p. 861 (for all threo ) and Mit. 
on Yaj, 11.67 (for ny&sa& and nikgopa ). Y&j II. 65 defines upanidhi as done by the Mit, 
Manu VIII. 185 employs both terms, niksepa and upanidhi. Vide notes to Kat. v. 592. 

9. In Manu VIII. 185 the game rule and the word ‘ praítyanantara ' occur and 
Kullaka explains that while the depositor is alive it should not be returned to his son or Any 
one else who would be the ownor immediately after the depositor, 

3, Compare this with section 151 of the Indian Contract Act, 

* P, 191 ( text ), 
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makes & living ( by the use of the deposit ) he should be fined and made 
to return the deposit with interest. 

' Ajivan ' (in Yàj.) means ' subsisting by enjoying it, or by letting 
it out at interest; ' udayah ' means ‘interest’. Kübyüyana mentions a special 
rule about interest: 

A deposit, the balance of interest, purchase and sale——these if not reburn- 

ed ( or paid ) when demanded bear interest at five per cent ( per month Ji! 
Manu ( VIII. 192 ) says: 

( The king) should inflict on a depositary who denies ( or conceals ) a 
deposit a fine equal to it ( in value), specially so should the king ( fine 
one ) who conceals ( or denies ) an wpanidhé ( deposit of a sealed box &o.). 

*Brhaspati ( p. 333 v. 10 ) says: 

If a deposit were to be destroyed together with the goods of the bailee 
through the adverse act of fate or the king, then no blame attaches ( to 
the bailee ). 

Yüjfiavalkya ( 11. 66 ) says: 

( The bailes ) should not be made to return what was carried away (or 

lost ) by fate, the king or thieves.* 
Manu ( VIII. 186 ) says: 


A depositary who of his own accord returns ( tho depositi ) to the neat- 
est ( relative ) of the deceased (depositor) should not be proceeded against 
by the king nor by the relatives of the depositor. 

‘ Pratyanantarah ' means ' the nearest’. The meaning is that he 

( depositary ) should not be proceeded against ( or harassed ) for more in the 
absence of evidence. Brhaspati ( p. 384 v. 15) extends all these rules about 
nikgepa to other matters also: 


This same law is declared in the case of a bailment for delivery (bo æ 
a third person ), a loan for use, an article delivered to an artisan ( for 
being worked up ), a pledge, a person who seeks protection. 

' Anvahitam ' is that which is handed over to another person with the 
words ‘ so and so deposited it with me and you should deliver this to him °; 
5 yacitaka ' is an ornament or the like borrowed on the occasion of a marriage 
or the like for show; ‘8 ‘ilpinyasa ' means “ what is made over to a gold- 
smith or the like for being made into an ear-ring or the like’. Narada ( pe 
198. v. 14 ) also says: 

tThe same rules apply in the case of ydetta, anvdhita and thelike and 

in deposits with artisans, in nyäsa and prabinyasa. 


1. This verse occurs above ( text p. 169 and translation p. 199 ). 

2. The mention of fate and the king is illustrative of every calamity thai is irremedi- 
able or irresistible. 

8. ‘Bailment for delivery’ whore A makes a deposit with B aud B handsit over 
to © for being delivered to A, thisis anvahita, ‘Vide Mit, on Y&j II 67, 

* P,192 (text). f P.198 (text). 
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* Pratinyasah ° is when the owner deposits with a person who redeposits it 
with another.’ Katyayana ordains the restoration in certain cases of depósit 
made to an artisan eyen when it was destroyed by an act of fate or the king: 
if an artisan agrees to work up a deposit in a definite number of days 
and keeps it with him beyond those days, he should be made to pay ( the 
price of ) it even if it were gone ( lost) though the act of fate." 
Narada ( pp. 150--151 vv. 8-9 ) says: 

Wearing apparel loses the eighth paré of its value on being washed once 
( for the first time ); the fourth part ( on being washed ) twice ( for the 
second tíme ); the third part ( on being washed ) for the third time and 
one-half on being washed for the fourth time. After one half of the 
original value is lost, one fourth of the value will be reduced in order 
( for each further washing )*. 

Yujiiavalkys ( II. 238 ) says: 

A washerman on wearing the garments of another ( handed to him for 
washing ) shall be fined three panas and ten panas in cases of sale, 
‘hiring out, pledge, loan for use ( without hire ). 

* Avakrayah ’ means ' delivery to another for hire’; ‘ üdhünam ' 
means ' making a pledge of it’. The same author ( Yajfüavalkya II. 178 } 
states the rules about the reduction ( of weight ) in metals other than gold 
when they are heated in fire: 

Gold is not reduced ( in weight ) by fire; in silver ( the reduction ) is 

5 ‘two palas in a hundred; in tin and lead it is eight ( palas in a hundred) 
- and in copper it is five and in iron tens 7 
* In the ease of reduction (in weight ) of silver and the rest exceeds 
ing these (limits ) the goldsmith and others are to be fined. The same 
author ( Yaj. II. 179 ) declares a special rule, as to increase ( in weight ) in 
eertain cases when yarn has beer given for ( being woven into ) cloth : 

In the case of woollen and cotton yarns the increase ( in the weight) 
is ten palas in a hundered; in (cloth of) middling quality it is five 
palas ( in one hundered palas); in ( cloth of) fine quality it is dccus 
to be three palas ( in one hundered ). 

The same author ( Y&j. II. 180 ) declares that there is a reduction ( E 

weight in cloth ) in certain cases : 

A reduction of a thirtieth part is allowed in the case of cloth on which 
figures are drawn and of cloth embroidered with hair; there is neither reduc- 
tion nor increase ( of weight ) in the case of silken cloth or bark cloth. 


1. According to the Mit. on Ya, II, 67 ' pratinyasa” is a mutual deposit, both sides 
delivering articles for safe custody as occasion arises. The Maytikha takes it in the sense 
of ‘a deposit of a deposited article ', 

9, Compare section 161 of the Indian Contract Act. 

8, If clothes are washed only once and then lost by tho washerman, hé has to pay 
their price minus one-eighth. E 

* P. 194 ( text ). 
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* Kürmike ' means ' in working figures of the svasiika and the like 
with fine silken thread on cloth already woven.’ If something was deli- 
vered to an artisan ( for being worked up ) and a time was fixed (at thé 
end of which the finished article was to be delivered ) and (the owner of 
the raw material ) made a demand before the time fixed had elapsed, the 
artisan would not be liable even if the article were lost when not returned 
on demand. The same author declares this : 

Xi an artisan (after the owner of raw materials made thom over to him) 
for a particular purpose or after fixing a time ( for delivery of the finish- 
ed article ) were requested £ to return the materials ) when the article 
was only half finished, he ( the artisan ) is nob to be made to deliver the 
article or its price because ( the finished article ) was not obtained 
( through act of God or king ).' 

The reverse of this is laid down by the same author : 

When the time ( fixed ) has elapsed and the purposo is served, if the 
artisan does nof deliver it though requested, he would have to pay the 
price, if the article be destroyed or stolen. 

* The samo author says: 

He who having taken a yácitaka (loan for use ) does not deliver 
ib evon on demand should be restrained and forcibly made bo return ib 
and fined if he does not return.* 


Here ends the section on deposits. 


Now begins * sale without ownership. ' 


Vyasa says ! 

What is borrowed for use or what is entrusted to a man for being 
delivered to a third person or a deposit or the wealth of another that is 
stolen—when these are sold behind the back of the (true) owner, it is known 
as sale without ownership.® 


Kātyāyana says: 


16 This and tho following two verses ascribed to Yaj, horo are not found in tho printed 
text of Yaj. and are ascribed to K&tyByana by other writers. Tho Bm. C. and Vir. hold 
that this verse and the next apply to yacitaka and explain them differently; vide notes 
to V. M, pp. 855--366. Compare section 159 and 160 of tho Indian Contract Act. 

2. The lender had not to resort to the several means of persuasion dc, as in the case 
of a debt; he could at once resort to bala and if the borrowor did not deliver even then the 
king would fine him. 

8, ‘Sold ’— this includes a gift and à mortgage. 

* P. 196 ( text ) 

v. v.29 
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A sale, gift or pledge made without ownership should be reseinded ( or 
cancelled ).' 
' Asvümi ' ( in Katyayana ) is a separate word and is an adverb. Narada 
( pp. 144-45 vv. 2-8 ) says: 


A purchase effected in public is blameless, ( but ) the purchaser incurs 
the charge of theft by purchasing clandestinely. If» man buys from a 
slave who is not authorised by his master ( to sell ), or from arogue (a 
bad character ), or in secret, or at a low price or at an improper time, he 
is as guilty as a thief." 

' Tad-dogah ' means ' the guilt of a thief '.  Yajfavalkya (II. 171) 

says : 

*Proof of the ownership of a thing lost ( or stolen) must be given 
(by the owner ) by means of title or possession: bub otherwise on 
failure of such proof by him he should pay to the king a fine equal to a 
fifth part ( of the property claimed ).? 

' Paficabandhah ' ( in Yaj. ) means ‘a fifth share ( of the price ) of the 
thing lost '. When the witnesses adduced by the person claiming an article 
as lost by him depose contrary to his claim, Vyasa prescribes a fine double of 
( the price of ) the thing lost : 

If the claimant does not establish by ( tho evidenco of ) witnesses that 
the thing sought ( or claimed ) by him is his, he should be made to paya 
fine double ( of the price of the thing ) and the purchaser is entitled to 
( retain ) the thing.* 


The same author prescribes the course to be followed by the purchaser : 


When the seller is produced, the purchaser should uot in any way be 
proceeded against ; but it is ordaincd that there is to bo litigation between 
the seller and the man claiming the thing as his own ( and lost by him J’ 

Brhaspati ( p. 385 v. 3 ) says 


1. The Vir. regards ‘asvimivikraya’ as one word and dissolves it as ' asvamin& 
krtam vikrayam '. Vide Manu VIII. 199. 

2. Compare Visnu V. 164-160. ' From a slave'— this is only illustrativo and 
includes minors and other dependents who have no authority to sell. 

8. This applics toa caso whore A claims that he is the ownor of a thing which ho had 
lost or which had bocn stolen from him and which ho finds in the hands of B who claims to 
be a bona fide purchasor from C. A, claiming to be the original owner, must prove his 
ownership by showing title ( by purchas2, partition &e. ) or his previous possession and is 
spoken of as “nastika ? in the texts. Manu X. 115 mentions seven gonoral sources of 
title and Gautama six. 

4. his prescribes a fino double of the price of tho thing and tho preceding verse only 
one-fifth. The heavier fino is meant for serious cases of false claims. 

5, “Mila” is a term applicd to the selicr when thero isa claim madc by! another ma 
that the thing sold belonged to him and had been lost by him. 

* P. 196 ( text ), 
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Where the seller pointed out ( or produced by the purchaser ) has 

been defeated in the lawsuit he should pay to the buyer and the king the 

price and a fine ( respectively ) and the thing ( in dispute ) to the owner-! 
Katy&yana says : 

If the purchaser cannot point out ( or produce ) the seller, he should 
clear his purchase ( as overt). Time for producing the seller should be 
given ( to the purchaser ) according to the extont of the distance. When 
he ( the buyer) has cleared his purchase (as overt and so legal ) he 
should not be blamed at all by the king. The claimant? should first 
establish by means of his kinsmen ( as witnesses ) that the thing ( in 
dispute ) was his. Afterwards the buyer should establish in order to 
clear himself his purchase ( as overt and so bona fide ) by ( the testimony 
of ) his kinsmen. 

*Even if the purchaser proves the purchase ( as overt ); still the 
property does revert to the claimant to whom it belonged ( and who had 
lost it ). So says Manu ( VIII. 202 ): 

If the seller cannot be produced, the purchaser is lob off by the king 
without fine and the person claiming the thing as his and lost by him 
gets it back when it is established to have been purchased openly. 

' An&hürya ' (in Manu) means ' not having pointed out (or produced ) '. 
The meaning is ‘ the thing that is cleared by its being proved that the 
purchase was made openly: Katyayana says: 

(A purchaser ) who does not produce ( or keep present before court ) 
the seller or who does not establish the purchase ( as overt ) should be 
made to pay to the owner the price ( of the article ) as claimed in the 
plaint and a fine ( to the king ). 

Brhaspati ( p. 835 vv. 7-8 ) says: 

When a purchase has been made before (ie. to the knowledge of ) a row 
of traders and to the knowledge of the king's officers, but the purchase is 
made from one whose habitation is not known or the vendor is dead, the 
real owner ( of the thing thus sold away without title) will recover his 
chattel after paying half the price ( to the purchaser); in such a case both 
( the real owner and the purchaser ) lose a half on account of the popular 
usage ( on such a point ).* 

Marici says: 

Where the vendor cannot be found because his dwelling place is un- 
known the loss should be assigned equally to both the purchaser and the 
claimant of the thing lost ( by him ). 

1. Compare Yaj. II. 170. 

2. The ‘ claimant ’— the person called ‘ nastika ' above. 

8. Each is to be blamed to some extent, the purchaser for buying from a man 
whose habitation was unknown to him, the real owner for being careless anough to lose his 
property. ‘ Vyavahüsatah' may also mean ' in tho judicial proceeding’ or ' according 
to the rules of law, ' 

* P. 197 ( text 
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‘ Nives'ah ' in (Marioi) means ' the residence of the vendor '. Narada 
says $ " à 

One should enjoy what is permitted ( by the real owner ), whether 
women, cattle or land; but he who enjoys without being offered ( or pere 
mitted ) shonld be made to pay the profit of such enjoyment. 

*' Uddistam ' means ' permitted '; ' bhuktabhogam ' means ' hire ( or 

profit ) in accordance with the enjoyment '. Yajfiavalkya ( II. 178 ) says: 

The owner of a thing that was lost or stolen and was brought to the 
king by the toll-gate keepers or by guards shall recover it (from the king ) 
within one year; after that the king shall take it.! 

As regards what Manu ( VIII. 30 ) says: 

The king should keep in his custody for three years property the owner 
of which has disappeared ( or cannot be found ); the owner can take it 
( at any time ) within three years; ‘beyond three years the king may 
retain it, 

that refers to property of which a brahmana learned in the Vedas is the 
owner. The same author ( Mann VIII. 33 ) says: 

The king, remembering the righteous conduct of the good, should take a 
sixth, tenth or even a twelfth part of property which had been lost and 
was then found ( by the king or his officers ).* 

Hore in the first year ( the king ) should give up the whole of the pro- 
perty, in the second year he should take a twelfth share and then give up the 
property; in the third year a tenth part; in the fourth year and the rest a 
sixth. The words ‘ beyond ( three years ) the king should retain it ' are 
meant only to permit the disposal of the thing after three years if the owner 
does not come ( within three years ); if the owner comes, it must be re- 
stored to him even if disposed of. This is what the Mit&ksara says. This, 
however, holds good only if the owner be unknown '; but when there is 
certain knowledge ‘so and so went away forgetfully leaving this property ' 
then hef recovers ib even after three years and the king also has no authority 
to dispose of it. But he may take a certain portion for himself ( for safely 
keeping the articles), — Yajüavalkya ( II. 174 ) mentions the remuneration 
( or wages ) for guarding for a day animals belonging to another that were 
found straying : 

( The owner of straying animals ) should pay four panas if the animal 

be of the species with single hoofs, five for human beings, fwo panas for 
a buffalo, camel and cow and one fourth of a pana for goats and sheep. 
But what was consumed by them must be paid for besides ( the above). 
On a treasure being found Yajfiavalkya ( II. 34-35 ) says: 


: 1, Compare Gautama X, 86-88. 
9. ‘Various explanations are given as to when a sixth, tenth or twelfth pharo was to 

be taken, "Vide notes to V. M, p. 361, 
* P. 198 ( text ). t P. 199 ( text ), 
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The king having himself found a treasure! should give half of it to 
brahmanas; but a brahmana ( finding treasure ), if learned should take 

: (appropriate to himself ) the whole, since he (learned brahmana) is 
© master of everything. When 7 treasure is found by anyone else, the king 
should take a sixth part of it; one who does not inform the king of the 
find should be made to restore ( the treasure to the king ) and also pay 

‘a fine? 

But when anyone proves by some distinchive mark or weight or other- 
wise that the treasure ( found ) is his, then the king should deliver it to him 
‘after giving a twelfth part to the finder and after taking a sixth for himself; 
as Manu ( VIII. 85 ) says: ' 

When a man avers truthfully and says ' this is mine ', the king should 

take a sixth share from him and a twelfth also. 
"The twelfth share is for the finder. On the subject of property stolen by 
thieves the same author ( Manu VIII. 40 ) says: 

Property stolen by thieves must be restored by the king to the owner 
to whatever ¥arna@ he may belong; if the king appropriates it to his use 
he incurs the sin of the thief.* 

Where the king is unable to recover property ( from thieves ) Krgna- 

Dvaipüyana ( Vyasa ) says: : 

If unable to recover property stolen by thieves, the king when so 

powerless shall make it good from his own treasury.” 


Here ends the discourse on sale without ownership. 


Now begins the section on joint undertakings ( or concerns ). 


“Narada ( p. 194 v. 1 ) says: 


Where traders and others carry on business ( or transactions ) jointly, 
thab is declared to be a joint concern, which is a title of law. 


.1, Nidhi means a treasure buried in tho carth. Compare Menu VH ‘87. for a 
‘propssition similar to ‘ ho is master of everything.” 

9, The Mit. interprets this part differently as ‘ the king should give a sixth part to 
the finder’ ( othor than a brühmana or king) and kcep the rest for himself. The Mit, 
quotes Vasistha IIT. 18 in support. Vide Gautama X. 48-45. The HUM in the 
text is more natural and follows Apar&rka, 
$ 8. Compare the Indian Treasure Troye Act ( VI of 1878 ) sootions 4, 10-12,» "20. . with. 
these rules. 

4, Compare Y&j II. 86, Gautama X. 46, Visnu III. 66, 

5. Compare Gautama X. 47, Visnu III. 67. 

* P. 900 ( text ). 
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Brhaspati ( p. 387 vv. 5-7 ) says: 


If one out of many ( partners ), being authorised by all, gives property 
( i.e. enters into transactions of sale &2. with others ) or causes a document 
to be executed, it will be deemed to be done by all’. In matters of doubt 
and in ( cases of discovery of ) fraud they are declared to be the arbi- 
trators and witnesses among themselves, provided thoy are nof affectd by 
enmity ( among themselves ). When anyone of them ( partners ) is found 
out to have practised fraud in sales and purchases ( for the partnership ) 
he must be cleared by oaths ( and ordeals ). This is the rule in all dis. 
putes ( of this sort ). 


"Yajfiavalkya ( II. 265 and 260 ) says: 


They should expel a crooked ( fraudulent ) partner without giving him 
any profit; one ( partner ) who is unable ( personally to do work ) should 
cause the partnership work to be done by another. If a loss be caused 
( to the partnership ) because one did what was forbidden or did some- 
thing without being asked to do so or through one's negligence hs should 
make good that loss; that partner who saves ( partnership property ) from 
destruction is entitled to (an additional ) one tenth share (as his reward ). 


Kütyüyana says: 


If artisans ( of four kinds be jointly employed ) viz. young apprentices, 
those who have studied the craft, those who are adepts in ib and those 
who are teachers, -they shall receive one after another in order one, two, 
three or four shares ( of the profits of the undertaking ). 


' S'igyaküh "means ‘ apprentices’;  ' abhijilah ' means ' those who 
know the craft '; ' kus'alàh ' means ' experts '; ' ücàryáh ' means ' those 
who introduce new methods '. Brhaspati ( p. 341 v. 29 ) says: 


The headman among a number of workmen jointly building a mansion 
or temple or making utensils required for religious worship is entitled to two 
shares. * 


The same author ( Brhaspati p.941 v. 30 ) says: 


The same rules have been declared by the good for dancers; but one 
who beats the tune ( while others sing or dance ) gets half a share while 
the singers get equal shares ( with the dancers ).* 


1. Compare section 251 of the Indian Contract Act. 

9, ''fwoshares'-— The headman gets as wages double of what other workmen gel. 
The reading ‘ c&rmikopaskar&ni ' ( articles of leather )is bad, particularly when it has to be 
placed in juxtaposition to temples. 

8. Tho chief dancer gets two shares liko the chief among build ers. 

* P, 201 (text) ——— 
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Kütyüyana says :! 

If any ono from among thom while they are scattered about ( for 
pillage ) is caught, then* they should contribute ( or bear ) according to 
their shares towards the payment of the ransom for securing his release. 
This is the settled rule as regards all that engage in (a joint ) under- 
taking without ( previously ) defining their shares, such as traders, 
husbandmen, thieves or artisans. 


Here ends the section on joint undertakings. 


Now begins ( the section on ) resumption of gifts. 
Narada ( p. 128. v. 1) says: 


Where a man wishes to resume what he has improperly givon, that is 
a title of law called Dattapradanika. 


' Asamyak ' ( in Narada ) is an adverb and means ‘ina way that is 

forbidden '. The same author ( Narada p. 198 vv. 2,4, 5) says: 

What may be given and what may not be given, valid gifts and invalid 
gifts — in judicial matters, the law of gifts is said to be thus fourfold. An 
anvahita, a yácitaka ( loan for use ), a pledge, joint property, a deposit, 
son and wife, the whole property of one who has offspring and what has 
been already promised to another man-these have been declared by the 
(ancient ) teachers to be inalienable ( to be not proper subjects of gift )? 


Here as & man has no property over the series of objects ending with 
son and wife, the express prohibition of a gift with reference to them is mere 
anuv&da (a laudatory or condemnatory re-iteration ) as in the case of the 
Vedic text ‘ neither in middle regions nor in the heavens? '. This explanation 


1. Nilakantha introduces these verses rather abruptly. In other works there are two 
verses preceding the first verse quoted, which say that if certain adventurous spirits plundor 
the territory of an cnemy king at the bidding of their king, they should give one-tonth of 
the booty to the king and divide the rest, that the head of the plundoring party should get 
four shares, the intropid ones threo shares, the strong ones two and the rest one share cach. 

9. The words ‘ anvahita , yacitaka, adhi and niksepa' have alrcady been oxplainod; 
' gon and wifc’—these must be regarded as one item. Narada (p. 128 v. 8) says that what may 
not bo given is oight-fold. A person is not an absolute owner of what is anvahita with him 
or of y&citaka, of a pledge, deposit or of property jointly owned with others or of son 
and wife. 

8, Ono cannot make a gift of what one does not own. Nilakantha established above (toxt 
p.92 and tr. p.83 ) that thero is no ownership in wife and son, Thorefore the six objects onding 
with son and wifc in Narada could not be gifted away. But Narada does say that they are 
‘adeya’ (using the potential passive pariicipal). This is not a prohibition (nisedha) 
properly so called, for a prohibition: is made about something that might, in tho absonco 
of tho prohibition, follow as a matter of course. There being no ownership in tho 
six things and it boing well-known thata gift can be mado only of that which is owned by 
one, it is not necessary to prohibit. Thorefore this is not n proper misedha. These words 

* P. 202 ( text ). 
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also explains the paryuddsa ( proviso ) contained in tho text of Yájfiavalkya: 
( II. 175 ) ‘a man may give anything that does not cause detriment to one's 
family, except! wife and son. ' The absence* of ownership in son and 'wife has 


been already propounded in the discussion on ownership ( p. 83 above ) ‘In 
making a gift of these ( that are mentioned in Narada ) not only will the 
gift be invalid in law, but the man will be liable to undergo an expiatory 
penance, as Daksa says with reference to these : 
That foolish man who makes a gift of these incurs the penalty of 
expiatory penance. 
Manu says : 


He who receives what may not be given and he who gives what may. 
not be given-both of them should be punished like a thief and should be 


only repeat what is already well-known, that is, they are morely an anuvdda ( which 
is a variety of arthavada ). Nilakantha cites a Vedic example of a negative clauso being 
only an anuvdda and not a nisedha properly so called. In Tai. S. V. 2, 7 we have 
a sentence “The brahmav&dins say ‘ fire should not be kindled on the bare ground, nor 
in the middle regions nor in the heavens'." The rule about agnicayana is that fire is 
to be kindled on gold and not on bare ground. It is not possible to kindlo fire in the 
middle ragions nor in the heavens; therefore this prohibitory passage ( nantarikee na divi) 
does not forbid what possibly might be done, These words contain only an arthavada 
( of tha anuv&da variety ) and serve to belaud the kindling of fire on gold and censure 
kindling on bare ground. This text is dealt with in Jaiminil.2. 5 and X. 8,7. Vido notos 
to V. ML. pp. 867-868 for further explanation. An aríhavüda has three varieties; ' virodho 
gunavadah — syad-anuv&doSvadh&rite | bhitarthavadas-tad--dhanad---arthavadas--tridha 
matah” Il. When it is said ' Adityo yüpah ' (tho sun is the sacrificial post) it is an example of ; 
gunavada as this is opposed to our perception, but the sentence has only a secondary sense , 
( viz. that both Aditya and yüpa are brilliant ). When itis said ' agnir-himasyo bhesajam ' 
(fire is an antidote to cold) it expresses what is well-known from the experience of our 
senses, So thisis a»uvüda. When it is said ‘Indea killed Vrtra,’ 16 is bhitarthavada 
since ib is not opposed to any pram&na, nor is it known irom any pramána; it only 
narrates a story. 4 
1. When the negative particle ‘na’ is employed in a passage the question olien' 
arises as to its exact import. In some cases it has the sense of pratigedba ( prohibition }, 
asin' ho does not take the sodas'i cup in Atiratra sacrifice’. Sometimes ‘na’ has the 
sense of an arthavada, as in ' neither in the middle regions nor in tho sky ' discussed above. 
Insorhe casos ‘na’ has the senso of 'paryudasa' (an exception or proviso). A Vedic 
example is‘ the snataka should not sce the rising sun,’ which passage is preceded by the’ 
words “tasya vratam’ (his observances). An observance is something positive; thore- 
fore ‘ he should not see &c. ' does not prohibit the seeing of the rising sun, but only enjoins 
that he should make a resolve not to seo the rising sun Yajiiavalkya’s rule is ' whata 
man owns may be given.’ The words ' oxcept son and wife’ constitute an exception. Just 
asin Narada's verses 'anv&hitam &c.' several things are declared to be adeya though" 
over the first six of them thore is no ownership { and so the negative particle is coustrucd 
ag an anuvada ), so Yaj. excludes son and wifo from deya things though they are not of 
the same nature as other things ( over which thoro is ownership). his is the idea " 
conveyed by the words ' this explanation also explains &c. ).” Vide notes to V. M. Pp 369- : 


970 for detailed explanation. Daksa cnumoerates nine things as adeya, - ks 
* P. 208 ( text ). "tj 
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made to pay the highest amercement.! 

What may be given is thus declared by Brhaspali ( pe 842 v. 3): 
: What remains after (providing) for the food and clothing of the family 
may be given. 

Katyayana declares what must be given ( without fail ): 

He who, having voluntarily promised a gift bo a brahmana, does nob 
deliver ib should be compelled to give it as if it were a debt and should 
be fined the first amercement- : 

Gautama ( V. 21 ) says ' one should not give, even after promising to 

give, to a man who does what is forbidden ' (by the sastra ). Vyasa forbids 

the gift or gale of means of livelihood :2 f 

Those who are born and those who are yet to be born and those who 

, are in the womb wish for means of livelihood ; so no gift nor sale ( of vziti: 
tan be effected ). : 

Narada ( pp. 128-129 vv. 3 and 8-) sets out the various kinds of valid 

and void gifts: 

*Of valid gifts there are seven varieties and invalid gifts are of sixteert 
varieties. The price paid for goods, wages, what is paid for pleasure 
( from dancers or bards ), a gift through affection, & gift from gratitude, 
a gift to a bride's kinsmen and gifts for charitable purposes-these are known 
as valid gifts by thosa who have knowledge of gifts. s 

* Anugraha ' means * dharma ' ( religious and charitable purposes). 

Narada ( pp. 129-180 vy. 9-11 ) says: 

Invalid gifts are (sixteen ) as follows: What has been given by men 
under the influence ( or pressure ) of fear, anger, pangs of sorrow, or as a 
bribe or in jest, or under misapprehension (as to person or thing ), or 
through fraud, or given by a child or by a fool or by one who is not his 
own master, by one who is distressed, by one intoxicated, by one who is 
insane; or what is given from the desire of a reward thinking ' this man 
will do me some good turn '; what is given through ignorance to an 
undeserving person because it was proclaimed that he was a worthy 
‘person, what is given for a purpose which is really sinful ( though 
thought to be meritorious )—all these are known to be invalid gifts.? 


1, Manu VIIL. 188 lays down 1000 panas as tho highest amercomont, 500 as middlo 
and 250 as first; and Yj. I. 866 prescribes 1080 as the highost fino, half of it as mid. 
dling and quarter of if as first or lowest. 

2. 'Adharmgsamyukta' in Gautama means ono who is guilty of visiting a prosti- 
tute and such other censuzablg conduct. ‘ Vrtti’ — Mandlik takes it in tho modern sense 
of ‘a religious office such as that of a village priost ' by which a man makes his livelihood ; 
but it is not necessary to do so. 

8, In Javerbat v, Kabhbdi 15 Bom, 896 at p.986 it was said that Nilakentha doas. 
hot place a conditional gift amongst those which aro essentially void and that in the works 
of other Hindu writers the word 'upadhi ' usually implies fraud and not merely conditione 
With the last two in Narada compare Manu VIII. 212, 

* P, 204 ( text ). 

v. M. 30 


4 = É 8. TX. 7-10 D 
$34 VYAVAHARAMAYUKHA M, p.128 1. 27-p.194 L25 


' Ruk ' means‘ pain’. The construction is ' by those who are under 
the influence of pain caused by fear and the rest’ ise. the meaning is 
' given by one who was oppressed by the fear of being beaten kc * in the 
same way what was given ( to others ) through anger against brothers with 
the idea that loss may be caused ; ' vyatyüsah ' is when a man intending! 
fo give silver gives gold through mistake: ' chalayogatah ' occurs when 
( for example ) knowing that a king wanted to give a cow to Devadatta it 
was given to another who dressed himself like Devadatta, even though the 
recipient was a worthy man;' ārtah ' means ' one whose mind is restless 
through disease '; ' mattah ' means ' intoxicated by some intoxicating drug n 
' unmattah ' means affected by wind ( delirium ) ; ' apavarjitam ° means! 
' given `: what was given with the thought ' he would do me a good turn’ 
to one who does not do it; what was given with the idea that one (the 
donee ) will employ it for religious purposes but who employs ib for sinful 
purposes. These ( gifts ) return ( to the donor ) Kātyāyana says: 


* What is given through lus& or wrath or by those who are dependent, 
by those distressed, by those frightened, by lunatics or by those who are 
infatuated, or what was given for avoiding ( the consequences of ) lapses 
( from the right path )—these may be taken back.’ 

‘Kamat’ means ‘for seducing the wife of another’; ‘ khbah ' 

means ' one frightened’; the meaning of ' vyatylisa-.....dattam ' is bribe. 

What is promised as a bribe to a man for accomplishing a certain objec’ 
need never be given even though the object be accomplished. If the bribe 
were given before ( the object was accomplished ), it should be returned 
by force (to the giver ) and & fine eleven times as much {as the 
bribe ) should be levied. This is what the followers of Garga and 
Manu say.” 

The same author ( Katyayana ) describes the nature of a bribe: 

That is said to be wtkoca (a bribe ) which is obtained by these, viz. by 
giving information about a theft, about a felon, about one who breaks the 
rules of decent conduct, about an adulterer, by pointing out those who 
are of bad character, by spreading false reports about a person.” 

Manui( VIII. 165 ) says: 


A fraudulent mortgage or sale, a fraudulent gift or acceptance and 
everything else wherever ( the king or judge ) finds deceit-oll these he 
should declare to be void. 


1, Compare Gautama V. 22 and Br. p. 348 vv. 9-10. 

2. These two verses aro quoted in Shr: Stéaram v. Shri Harihar 35 Bom. 169 at 
p. 180 where it was held that ifan adoption was induced by a bribe givon to a widow, the 
bribe was an illegal paymont and cannot support a sale or gift. 
e 8, ‘Giving information about a theft’ — either supprossing information about à 
person who is really a thief or threatening & person that he would be roported as a thiol. 

* P, 206 ( text ). 
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* * Yoga ' means ' fraud '; ' yasya ' means ' in whatever other tran- 
saction '. The meaning is that ‘all that returns (to the donor ) when the, 
fraud vanishes ( i. e. is detected ) '. Kütyüyana says :* 

' If a gift was promised by a man for & religious purpose whethor when 
in good health or when afflicted with disease, the son should be made to 
pay it, if the father ( the promisor ) dies without actually handing ib over; 

< there is no doubt on this point, 

Farther elucidation on this point will be found in my revered father's 
Dvaitanirnays. 
Here ends ( the section on ) resumption of gifts. 


Now begins (the section on ) the breach of a contract of service. 


Narada ( p. 181 v. 1) says : 
When a man having agreed to serve does not carry out the agreement, 


it is termed a breach of the contract of service, a title of law. 
Brhaspati ( p. 845 v. 10 ) says that servants are of three kinds : 
The armed fighter is declared to be highest, the cultivator the middling 
one, the porter is declared to be the lowest and so is (a servant ) 


employed in household work.? 


Narada ( p. 185 v. 24 ) says : E 
One who is appointed over all ( servants ) and ( to supervise ) over the 


household should also be regarded as a labourer and he is known to be 


Q1, It was said above that a gift by one who is ‘ ärta ’ is void; an exception to that is 
stated in this verse. The only cases where an incomplete gift not actually made but remain- 
ing only in promise was enforced by the courts in ancient India are a gift promised toa 
br&hmana ( vide Katy&yana quoted above on p. 238) and a gift for a religious purpose. This 
verse contains the germ of the idea of a will since here the mere declaration of the inten- 
tion of a man to give for religious purposes is made enforceable after his death. In modern 
times a more gift for dharma without specifying any particular object is declared to be 
void for uncertainty. Vide 6 Bom. 24, 14 Bom. 482, 17 Bom, 351, 18 Bom. 136, 22 Bom. 
796 (P.C.)at p. 785 (= 261.A 71). But this is opposed, as pointed out in 80 Mad, 840 
to the spirit of ancient Hindu Law. Vide Manu IV. 297 for dharma meaning ‘ ista’ 
( telfgious purposes ) and ‘ptrta’ (charitable purposes). This textof Kātyāyana is tho 
basis of the Hindu Law of religious "Trusts. Vide Ghelabhas v. Uderam 86 Bom. 29 at 
P. 85 ( whero the verseis quoted ) and Bhupati Nath v, Ram Lal 8T Cal. 128 (F. B. ) at 
P. 187 (where also Kat, is quoted), In many of the carliar reported cases it was laid 
down as a general proposition that under Hindu Law a gift was invalid without possens- 
ion, Vide 4 Bom, H.C.R. (A.C.J.) p.81, 10 Bom. H.C.R.401. But since Kalidas v, 
Kankaya Lal L.R. 11 I. A. 218 it has been held that possession isnot absolutely necessary 
to constitute a valid gift under Hindu Law. In Bhaskar v. Sarasvatibai 17 Bom. 486 
(at p. 491 ) it is said ( approving Mayne ) that Hindu Law properly so called appears to 
ay little stress on any such rule os applicable to gifts. 

2, Compare Nar. p. 134 v. 23 for tho sams throo classas and oxamples. 


* P.:206 ( toxt ). 
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kautumbika ( the general family servant ). 
K&tyüyana says : 

According to Bhrgu, one who is free, by giving himself ( fo another ), 
becomes a slave like a wife! Slavery should be known as limited to three 
varnss ( classes ), in no case can a brahmana become a slave. "Blavery of 
men of the ksatriya, yais'ya and stidra classes, who give up their freedom, 
is to be in the descending order of the classes and not in the inversa 
order.” 

Narada ( p. 137 v. 39 ) says: 
Slavery is not ordained in the inverse order of the ( four classes ),* 
Katyüyana says: 

Where the three twice-born classes are fallen from the order of ascetics, 
there ( the king ) should banish a brahmana ( apostate) and a kgatriya 
( apostate ) should be reduced to slavery. This is the view of Bhrgu. 

The mention of  kgatra ' (in Katyayana ) is intended to include the 

vals'ya and s'üdra also Daksa and Narada describe the method of banish 
ing a brahmana : 

He who, having entered the order of asceticism, does not abide by tha 
peculiar duties of that order should be instantly banished by the king 
after having branded on his skin the mark of dog's foot. 

Katyayana says: : 

A brahmana should nof be made a slave even to a brahmana. But a 
brahmana may, if he so desires, do work for another brahmana who is 
possessed of good character and Vedio learning and to whom he is inferior 
“(in these respects ). But even then a brahmana should not do impure 


1, Just asa woman by rendering up her person to her husband ns his wife beeomes 
his dependent, so when a free man offers himself as belonging to another, he becomes 2 slavo, 

2, The first half is the same as Y&j. II. 188 (latter half) A ksatriya, vais'ys org tidra ' 
can be the slavo of a brahmana, a vais‘ya or s'ūdra can be the slave of a ksatriya and a 
8'üdra Of the vais ya. 

8. The latter half of this verso is ‘excopt where a man violates the duties peculiar 
to his'class and status. Slavery is like the condition of a wife’. A brahmana could marry 
a girl of his own or of any of tho three other classes; so a ksatriya or vais’ya could be the 
slave of a brahmana; but just as a ksatriya or vais'ya male could not have as his wife a 
girl of a higher class, so & man of a higher class could not be the slave of one of a lower 
class. Narada says gonerally that a man who violates the duties of his caste may become 
the slave of one of a lower caste, while Y&j. II. 188 restricts this gencral rule by saying 
that one who is an apostate from sanny&üsa ( even though a brahmana ) becomes the slave 
of the king alone; but Katyayana prescribes that a brahmana apostate from sannyfsa 
should be banished and any one of the other classes should be made a slave of tho king. 

4, This note of Nilakantha shows that he held that even s'üdras could go into the 
order of sannyadsa. But the trend of the dharmasütras and other ancient authorities is 
that a s'ūdra could not be a sannyüsin. Vide 39 Bom, 168 at p.174 whercit was assumed 
that sannyasis are confined to the three higher castes, 

* P. 207 (text ). 
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work ( even for a learned brahmana ).? 
Manu ( VIII. 411 ) says : 


KA brêhmana should support without harshness a ksatriya or a vais ya 
distressed for his livelihood; he should make them do work ( befitting 
them ) if they were their own masters. 


' Bvümikarma ' means ' work of @ higher kind suited to their caste 
Kātyāyana says: 


He who takes a brahmana woman and also he who sells her shonld 
' be fined by the king who should make that transaction ( of sale and pur- 
chase ) null and void. He who enslaves a woman of a respectable family 
that took shelter with him at her pleasure ( or through lust ) or who trans- 
fers her to another shall be punished and his act shall be annulled. He 
whe enjoys the nurse of his child or one who is not a nurse or the wife 
of his attendant as if she were a female slave would incur the lowest 
amercement, 


Visnu ( V. 151) says: ' one who employs a man of a higher caste ana 
slave shall be fined in the highest amercement. 7 Katyayana Says; 


He who wishes to sell a female slave faithful to him who eries ( when 
about to be sold ), being able and not in any difficulty, would inour tha 
lowest amercement. 


Narada ( pp. 195-187 vv. 26-29, 37, 30 ) desoribes the varieties of slaves: 


One born ab ( his master's ) house, one purchased ( for money ) one 
reoeived ( by gift and the like ), one obtained by inheritance, one main- 
tained during a famine, one pledged by his master, onet released from 
a heavy debt, one made captive ina fight, one won through a wager, 
one who approaches saying ' I am thine ', one fallen from asceticism, one 
enslaved for a stipulated period, one who becomes a slave for maintenanga, 
one enslaved on account of connection with a female slave, one sold by him- 
self-these are the fifteen classes of slaves declared in the s'üsíras. Among 
these the group of the first four cannot be released from slavery exeeph 
by the favour of their masters ; their bondage is hereditary. That wretched 
man who, being free, sells himself is the vilest of these ( fifteen varieties ), 
He also cannot be released from bondage. He out of these ( fifteen ), who 
saves his master from danger to life, would be free from the state af 


1. Narada (p. 191, vv. 5-7 ) divides work into pure and impure and says that pure! 
work is done by labourers and impure by slaves and then sets out impure work as ‘ sweep- 
ing tho gateway, the privy, the road and the place for rubbish, shampooing private parts &o*, 

9, This may refer toa brahmana being made a slave or to the fact of & man of p 
lower olass employing as a slave one of a higher class, 

* P. 208 (Itoxt ). t P. 209 ( text ). 
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slavery and shall get a son's share ( out of his master's wealth ).! 
Yüjflavalkya ( II. 188 ) says: 

He who falls from asceticism becomes the king's slave for life? 
Narada ( pp. 186-187 vv. 31-34 ) says; 

One maintained in a famine is released from bondage if ho gives a pair 
of oxen. A slave who is pledged becomes free ( from pledgee's slavery ) 
when his master redeems him by paying off the debt. A debtor is freed 
from slavery by paying his debt with interest. One who approaches say- 
ing ‘ I am thine ', one made a prisoner in war and one won in a wager-- 
these are released on giving a substitute who will do some work. A slave 
for a stipulated period gets release on the expiry of the time fixed. *The 
slave for maintenance is released ab once from the moment the master ceases 
to give him food. One enslaved on account of ( connection with ) a female 
slave is released on parting from her. 

' Pratisirgah ' means ' a substitute '. ' Vadavü ' means ‘ a female slave |, 

Yàipayalkya ( II. 182 ) says: 

One who is forcibly made a slave and who is sold as a slave by robbers 

is released ( by the king if the master does not release him 
Narada ( p. 138 v. 40 ) says: 

If oné who is not free offers himself as a slave ( to another ) saying 
. ‘Iam thine’, the slave would nob secure his desire, but the former 
. master can recover him. 

' Asvatantrah ' means ' the slave of another ^ In this section, the 
masculine gender of the word ' dasa” being nob intended ( to be strictly. 
taken ), it should be understood that all these rules apply to a femala slave 
also. Katyayana states a reason for enfranchising a female slave : 

He, who has intercourse with his female slave who bears issue to him in 

consequence, should make her together with her offspring free from slavery 
* having regard to the seed. 

' Bijam ' means ' child ' ; the meaning is ' considering the fact of the 

éhild being of good qualities '5 Narada ( p. 188 vv. 42-43 ) says: 


1. ‘Ono born at his master’s house '— means ‘born from a female slave of the master, ' 
He is otherwise called ' garbhad&ss'. ' Bhaktadásah ' means one who says “ I shall be your 
slave till I shall pay off the price of the food I have eaten " or one who says ‘ I shall be 
your slave as long as you give me food. ' ' Who saves his mastar &c, '—The Mit. on Y&j. II: 
182 says 'when he faves his master attacked by robbers or a tiger’, ‘One onslaved...... 
female slave '— means‘ one who being in love with a female slave marries her and enters 
thé household as s slave. ' 

9. That is, he could not be a free man by the favour of his mastor or by imporilling his 
life for saving his master. 

8. The reading ‘ tulyakarmans ’ is much bettor. It means ‘a substitute who is able 
tp do as much work as these slaves , 

, .4. Compare Nar. p. 187 v. 88. 
5. Vide notes to V. M. p. 380 for othor oxplanatjons, 
* P. 210: ( text ). 
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One who; being pleased in his mind, desires to emancipate his own slave 
should take from his ( the slave's ) shoulders a jar filled with water and 
smash it to pieces. He should sprinkle his ( slave's ) head with the 
water containing whole grain and flowers and having declared thrice 
' you are not a slave ' he should dismiss him with his face turned towards 
the east,  "Thenceforward he should be spoken of as “ svamyanugraha- 
palitah ' ; the master may partake of food cooked by him and pennt 
may be accepted from him and he becomes respected by the good. 

Katyaiyana says : 

A female who is not a slave, if married by a slave, would also be slave, 
for her husbund is her lord and the lord is dependent on his master. “Of 
the wealth that belongs to a slave the master of the slave is regarded to be 
the owner? 


Thus ends ( the section on ) breach of contract of service. 


Now begins ( the section on ) non-payment of wages. 


Narada ( p. 139 v. 1) says: 

A series of rules for payment ànd non«payment of the wages of labonr- 
ers is declared ( hereafter ); that is known to be the title of law called 

_ ‘non-payment of wages '. i 

Yajfiavalkya ( II. 194 ) says: . 

d He who without settling the wages to be paid causes work (to be done } 
should be made by the king to pay a tenth part ( of the profits ) of trade, 
cattle or crop. i 

This refers to light work. As regards heavy work Brhaspati ( p 848 

vv. 19--13 ) says : 

A cultivator of the soil should take a third or fifth part ( of the- 
produce ) ; a cultivator to whom food and clothing are given should take a 
fifth part ot ( the crop raised by ) his plough ; while one who is not go 
provided should take a third part of the crop produced. 

* Bhaktacchidabhrtah ' means ' maintained by giving food and raiment, 

Narada ( p. 140 v. 5) says : t 

He who does not perform work that he has promised to do should be 


1. ' Vaktavysh &o, '— this would also mean ‘ he should be addressed as an equal by his 
former master’; 'svàmyanugrahapülitah ' would then mean ‘being saved by the favour of 
his master’. ' Pratigrihyah " would ordinarily mean ' presents may bo made to him ', 

2. As to this last compare Manu VIII. 410 and Nar. p. 138 v. 41 which presoribe that 
whatever a wife, a slave or a son may acquire shall bolong to him to whom they belong. 
Tho V. C. and V. R. add ahalf-verse, which says that what a slave gets by selling himself 
and whatever ho gots as à a gift from his master through favour do not belong to tho master. 
° P, 211 (text). T P. 212 (text). 
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compelled to do it after giving him the wages. If he does not perform it 
' after having taken wages, he would incur liability to pay back twice the 
wages.” 
Manu ( VIII. 215 ) says : 

A hired workman, who, without being ill, does not perform through 
insolence work as agreed upon, should be fincd eight krsenalas and no 
wages should be paid to him.* 

The same author ( Manu VIII. 217 and 216 ) says : 

He, who whether well or ill does not perform the work as agreed, 
shall have no wages paid to him though the work left unperformed be 
only a small part Buta labourer who was ill may when he becomes 
well perform his work as at first agreed upon and would get his proper 
wages even after the lapse of a long time. 

Vignu ( V. 153-154) says: ‘A hired labourer leaving off work before 
the stipulated period expires shall forfeit the whole price of his labour and 
should pay to the king a hundred panas '. The same author ( Visnu V. 
157~169 ) says: ‘Jf the master dismiss the servant before the expiry 
of the stipulated period he shall pay to the servant his whole wages and 
a hundred panas to the king, except in cases where the servant is to 
blame.'?  Vrddha-Manu says : 

A servant should be made to pay the value of what he lost through oare- 
lessness and twice the value of what he lost through hatred (of the master), 
‘but he should not be made to pay anything for what was stolen by 
thieves, nor for what was burnt, nor for what was carried away by water. 

*' Drobab ' means ‘hatred’; ' Wdham ' means ' carried away ’. 

Yajfiavalkya ( II. 197--198 ) says: 

One who causes an obstacle (by refusal to work ) just at the ( auspicious ) 
time of starting should be made to pay twice the wages; if ( he causes 
obstacle ) after starting he should be made to pay s seventh purt; but 
the fourth part if he leaves off on the way. 

Vrddha-Manu says : 

If a merchant dismisses the servant on part of the journey after selling 
the merchandise, he ( the servant ) too must be paid, but he shall receive 
half the wages. 

Kütyüyana says : 

If the goods be detained or seized on the way, he ( the servant ) woul 

obtain wages in proportion to the distance traversed. That master who 


1 Compare Yàj II. 198, 

2, A krenala (otherwise called rakiikd ) is a little less than two grains. Five 
krsnalas made one misa and 16 mêsas made a suvarna, but two krstalas made a maga of 
silver, Vide Manu VIII. 184-185 and Ya), I, 862-969. 

8. The fault of the servant must bo theft and tho like and not eating large quantitics 
vi food &c, 

* P, 218 ( text ). 
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- deserts on the way his servant who is helpless, tired or afflicted with dis- 


‘ ease will incur the first amercement, if he does not wait for three days in" 


the village ( after the servant gets ill ). 


‘ Asiddhyeta ' means ‘is detained or attached by the king's order '. Brhas-' 


pati ( p. 346 vv. 17-18 ) says : 

- When a servant being enjoined by the master ( to do something ) does 
an improper act ( such as theft ) for the mastor's benefit the master shall 
be held responsible for it. That master who does not pay the wages of 
labour even after the work is finished shall Re compelled by the king to 
pay it and also a proportionate fine.* 

Narada ( p. 141 v. 7 ) says: 

"(A merchant ) who after having hired vehicles and beasts of burden 

< does not carry his merchandise by means of them shall be made to pay 
a fourth part of the hire, and the whole hire if he leaves them half way. 

* * Yanam ' means ' chariot and the like *;' vabanam ' means * direct 

vehicles such as horses’. Kātyāyana says: 

He who having hired elephants, horses, bullocks, asses, camels and the 
like does not return them when his object is fulfilled shall be made to pay 
( the hire ) till he returns them. 

Narada ( p. 148 vv. 20-21 ) says: 

If a man builds a house on the land of another and lives in ib paying 
rent ( for the land ), he may take with him whon ho leaves it the thatch, 
the timber, the bricks and the like ( building materials ) But if he 
has resided on the ground of another without paying rent and without any 
definite agreement, he shall, when he leaves the house, make over to the 

* owner of the ground, the thatch and the timber and the bricks laid (as 
walls ). 

' Btomah ' moans ' hire *. 
Here ends ( the section on ) non-payment of wages. 


Now begins ( the section on ) transgression of conventions. 


Narada ( p. 153 v. 1) says! 
The established conventions ( or rules ) among heroties, naigamas 
and the like are styled samaya ( compact, usage ) That is known to 
be a title of law called ‘ non-violation of conventions ’.* 


— 


1l. Ii is bettor to read ' vinnyam' for ' vetanum ', 


2, 'Samay&nap&karms '— Anapskarmais used in Manu V.II. 4 with reforenco to 


* gifts’ and ‘ anapakriy&' which is similar to ‘ anapikarmao' in derivation is usod with 

reference to gifts and wages in Manu VIII. 214. Narada has ‘ velanss)anapakarma’ and 

t gamayasyünap&karma '. It is difficult to give an exact rendering of a&napakarma ’, 
* P, 214 ( text). 
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* ' Pakhandinah ' means ' persons engaged in trade who are opposed to 
the path laid down by the Vedas’; ' naigamüh' are those ( traders) who 
are noL opposed to the Veda; by the word ‘adi’ persons learned in the 
three Vedas are included. Brhaspati ( pp. 846-847 vv. 2-3 ) declares the 
duty of the king in these matters. 

( The king ) should bring and establish there ( in his kingdom ) bràhma- 
nas proficient in the Vedas and lores, learned brahmanas and those who 
keep sacrificial fires and should assign to them means of livelihood. He 
should donate to them houses and lands from which no taxes are levied, 
having declared in a grant of his that they would be free from liability to 
pay in future ( the king's dues on land cultivated by them ). 2 

' An&ehedyakar&h ' means ‘ on which taxes are not levied '. ‘ Muktabhivyah' 
means ' the future (share of the king in the ) produce from the soil of whieh 
is given up. Yajnavalkya ( II. 186 ) thus speaks about the peculiar rules 
of learned brahmanas and the like: 

Whatever rules are established by the king or by local conventions 
should be assiduously observed ( by the learned brahmanas and others ) 
so far as they are not in conflict with their duties ( as laid down in their 
sacred books ).* 

Narada ( p. 108 v. 2 ) says: 

Among heretics, among “a@igamas, guilds, corporations, groups and 
assemblages, the king must maintain the conventions ( settled ) among 
them, in fortified places as well as in the open country also. 

* S'renis' are communities of persons of various castes carrying on 

one kind of trade or business; ' pagah ' are communities of the same ( i. e. 
of persons of different castes ) carrying on different kinds of trades; 
' yrātas ' are assemblages of kinsmen, relatives and cognates; they are also 


* Sarhvid ' means ' a settled convention or usage ' and ‘ vyatikrama ' means ' transgression *. 
Bo ‘ samvidvyatikrama ' is another name of * sumayasy&nap&karma '. Manu ( VIII. 5 ) and 
Yaj. employ the title ‘ snzhvid-vyatikrama ' while Br. employs tho word ‘ samayatikrama ’, 
' Heretics ' are Bauddhas and Jainas who deny the authority of the Vedas. ‘Naigama' 
ordinarily means ‘a trader’. Katyayana as quoted in V. R. (p.668) defines ‘ naigama ' 
aga‘ group of citizens '. The Mit, on Yaj. ( II, 192 ) explains ‘ naigama as ‘ Pas’ upatas 
and others who regard the Vedas as authoritative ' ( here the word is derived from ‘ nigama’ 
meaning “ Veda’ ). 

1. Ap. Dh. B. II. 10. 26. 10, Manu VII. 133 exempt a learned brahmana from taxation 
and Manu VII. 135 calls upon a king to assign means of livolihood to rojrigas. 

2, Apar&rka and Sm. C, give examples of ‘ conventional rulos’. Vido notesto V. M. 
p. 886. Some examples arc : ' old prapüs and tomples should be ropaired, poor people should 
be supported ; when there is trouble from thioves, ono man from each houso should come for- 
ward for defence &c.' In the Peheva inscription from the temple of Garibnath ( Epi. Ind. 
Vol. I, p. 184, ) we find that pious horse-dealers ab Peheva agreed to impose upon themselves 
and their customers certain tithes, the procecds of which wero to bo distributed among 
certain temples and priosts, As cxamples of rules by the king are mentioned ‘ horses should 
not be sent to the enemy’s country, food should be given to all travollers ’. 

* P, 215 (test), 
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termed ‘kulas °; ' pakhandins’ and ‘ naigamas’ haye* been already 
explained! ' Ganas ' are the assemblages of these boginning with heretics 
and ending with ' vratas '. Yajfiavalkya ( II. 187 ) prescribes a punishment 
for breaches of the conventions ( settled ) among these : 
Him who embezzles the property of & gana or who violates their 
established usages, the king should banish from the country after confis- 
cating all his property. * 


Here ends ( the section on ) the violation of conventions. 


Now begins ( the section on ) rescission of purchase. 


Narada ( p. 149 v. 1 ) says: 

When a purchaser, after having purchased an article for a ( certain ) 
price, does not approve of ib ( i. e. repents of the purchase ), it is termed 
rescission of purchase, which is a title of law. 

The same author ( Narada p. 150 vv. 5-6 ) fixes the timo for examin- 

ing an article ( i. e. for buying an article on approval ) : 

One should examine milch cattle within three days ( from purchase ), 
beasts of burden for five days and the examination of pearls, diamonds 
and corals may extend up to seven days. ( The examination ) of male 
bipeds ( i, e. male slaves ) may extend to half a month and twice that 
(i. e. for a month ) in the case of a female ( slave ), of all kinds of seeds 
for ten days and for one day in the case of iron and clothes.® 

Kabyayana says : 

The rescission (lit. repentance ) in the case of land extends to ten 

days for the purchaser or for the seller. 
Brhaspati ( p. 350 v. 6 ) says: 

If some defect in any way is found ( by examination Jin the article 
before these ( periods elapse ), the article should be returned to the seller 
and the buyer should obtain the price thereof. 

*| Kabyayana says : 
1f an article were purchased without being examined and was after- 


i. Videp.5%1 above for Sreni, pūga and kula, Kātyāyana ( vv. 678-680) defines 
the terms mentioned in this verse of Narada.  'Püga' is variously explained. Maytikha 
gives one explanation. Kat. explains it as ‘ companies of traders’. Vir. explains it as ‘horse 
riders and elephant riders’. Kat, explains ‘ vr&ta ' ae meaning ‘ troops of soldiers armed 
with various weapons’ and ‘gana’ as an assembly of brahmanas.” Vido notes to V. M. p. 
886 for examples of conventions prevalent among heretics do, 

2, This punishment was to be awarded for serious offences, but for light ones Manu 
( VIII. 220) prescribed a fino of four suvarnas or six niskas &c. 

8. Compare Yaj. IT. 177. These rules can apply only if the thing was purchased without 
examination. 

* P, 210 (toxt). 7 P.9317 (text): 
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wards shown to be defective, the article should be returned to its owner 
within the time ( limited by the sastras ) bub not otherwise. 

With regard to an article bonght after an examination by ( the pute 

chaser ) himself Narada ( pp. 149-150 vv. 2-3) says : 

Where a purchaser, after purchasing an article for a price, thinks that 
he has made a bad purchase, it should be returned ( by him ) to the 
seller the same day without looking into it ( i. e without examining it ).' 
If the purchaser were fo return ib on the second day, he would forfeit 
(lit. bring ) a thirtieth part of the price; if on the third day, double 
of that ( i. e. a fifteenth part ); after that it ( the article ) belongs to the 
purchaser alone ( i. e. ib cannot be returned ). 

Narada ( p. 150 v. 7) says: 

A worn garment, which is dark and soiled, when purchased with 

( knowledge of) all faults cannot be returned to the seller. ` 


Here ends ( the section on ) rescission of purchase. 


Now begins ( the section on ) non-delivery of sold chattel. 


Narada ( p. 146 v. 1) says: 

When an article has been sold for a (certain) price and is nob 
delivered to the purchaser, that is termed non-delivery of a sold chattel, 
which is a title of law. 

* Yajfüavalkya ( II. 254 ) says: - 

He who having received the price of an article does not at all deliver 
it to the buyer should be made to deliver it to the buyer together with 
interest and if ( the purchaser ) has come from a foreign country, then 
together with the profit that he would have made in the foreign country. 

"Dik ’ means “ another country '; ‘ diglabha’ means ‘ the profit that 

would be made by sale in another country ';- ‘ sodayam’ means ‘ together 
with interest '. The same author ( Yajfiavalkya II. 256 ) says: - 

‘ If an article suffer damage by an act of God or the king, the loss 
will fall on the seller alone if he did not deliver it on demand. z 

The same author ( Yaj. II. 255 ) says : êh 

Yt loss ( of the thing sold ) arises through the fault of the tate. 
the loss falls on the purchaser alone.” 

Narada ( p. 148 v. 9) says: i 

When a purchaser, having purchased an article, does not accept it when 


1. The reading ' aviksaiam ' ( in an undamaged condition ) is much better, dd 


2. Compare section 107 of the Indian Contract Act, 
” P. 218 ( test), r 
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ik is delivered to him ( by the vendor ), the vendor incurs no balme ( i.e 
c sommits no wrong ) by selling it to another. 
Yajüavalkya says : | 
What wes sold for an inadequate price by an intoxicated man; or 
by one insane or by one who is dependent or idiotic must be given up ( by 
the purchaser ) and ib would still belong to the vendor 
All these rules must be understood as referring to an undertaking given 
by the seller to the effect ' the article is to be delivered to you alone and to 
ndne else, when the price is paid’ , since* Narada ( p. 148 v. 10) says: 
Thus has the rule ( orlaw) been declared with regard to goods for 
which the price has been paid. When ihe price has nob been tendered, 
there is no transgression by the vendor,” unless there be a spevial agros; 
ment ( to deliver in spite of no price being paid ). : 
On the sale of an article with blemishes Yàjfiavalkya says :° 
That clever man who, knowing his chattel to be full of defects, sells it 
should be made to pay double its price ( to the purchaser ) and a fine 
equal to that ( i. e. double the price ). 


Here ends the ( section on ) non-delivery of a sold chattel. 


Now begins ( the section on ) dispute between master and herdsmar. 


When cattle or the like are destroyed ( or injured ) through the fault 

of the herdsman, Yàjfiavalkya ( II. 165 ) says: 

When the loss occurs through the fault of the herdsman, the fine 
ordained for him is twelve panas and a half and ( he must give ) to the 
owner also the animal” ( or its price ). ve 

' Dravyam ' means ' a cow and the like’. Manu ( VIII. 934 ) jawa 

down fhe signs of ascertaining fhe death of cattle and the like, 


1. This Tere very closely resembles Br. p. 850 v.,5. Some construe “for an in! 
adoquate price’ as a separate cause for rescission. 2 

2. No fault attaches to the vendor if he retains the article or disposes of it to another 
when no price is'paid unless he specially agreed that he would not do s0, though the ) price 
be not paid at once 

8. This appears to be the same as Br. p. 850 v.4. Fhe verse in the text is not found lif 
the printed Y8j. and is ascribed to Br. by Sm. C. and Vir. Compare Yàj. II, 257 and Narada 
p.148 v. 7. 

' 4 ‘S§rdhatrayodas’a’ is rendered as 18$ by the Mit, Apar&rka and Smrtica- 
idriki, while tho Virand Par. M. take it to mean 124, The Vir relies upon a Vártika to 
Panini II. 1. 84 and the usago of the Mah&bhasys, Vide 'notes to V. M. p. 992, Nilakantha 
goems to hold that a similar animal should bo restored tq the owner, 

* P, 819 ( text ) 
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When animals die, leb ( the herdsman ) present to the master in order 
to show ( him ) the signs ( for recognising his deceased cattle ) the ears, 
their hides, their tails, the abdomen (or bladder ), the tendons, the 
pigment ( found in their heads ke. ). 


Madana says that ‘ ahkah ' means ' the horns and the like’. Yajfia- 
valkya ( II. 167 ) describes the portion of ground ( to be seb apart) as 
pasturage for cows and the like : 


* A vacant space ( for grazing cattle ) of one hundred bows should be 
left between one village and another; two hundred bows in the case of 
a large-sized village and four hundred bows in the case of a town: 

* Parin&hah ' means ' land set apart for pasture for kine and the like 

This parindha is the same as parthdra, since Manu ( VIII. 287 ) says: 

round about a village an’enclosure should be kept of one hundred bows; ' 
a kharvaja is a village haying several artificers and husbandmen ; some 
say ib means ‘ a village abounding in thorny shrubs "2  Yajüavalkya ( II. 
169-161 ) describes the fine fo be paid by the owner of beasts when they 
eat the growing crop or the like belonging to another : 

( The owner of ) a she-buffalo doing damage to crops should be fined 
eight magas, half of that ( the owner of ) a cow ( should be fined); half 
of that ( i- e. two mügas ) ( the owner of ) goats and sheep. For, cattle 
sitting down in the field after eating the crops the fine is double of thaé 
already stated. The same fine is to be levied in the case of enclosures 
( in which grass is stored ); asses and camels are equal to she-buffalo 
( as regards fine ) As much crop as may be destroyed (by straying 

- animals ) shall be made good to the owner of the field; the herdsman ( if 
at fault ) shall be whipped but the owner of the cattle incurs the fine 
already stated. 

4" Vivitam ' means ‘a place for storing grass, wood and the like‘ 

Us'anas states an exception to the above: 

( Owners of ) cows are not to be fined during festivals ( if they stray } 

and at the time for sraddha, 
Vyäsa says : 

O best of men, what was enjoyed by brahmanas after committing a 
trespass, by very indigent relations or by cows excels the Vajapeya® (in 
merit ), 

Us'anas says : 


1, The reading of the printed text is ‘ grimaksetrintaram’ ( which means ‘ between 
a village and the 'fields’), A bow was often taken as equal to four cubits. Vide p, 66 for 
various lengths of a bow. 

9, This is the cxplanation given by the Mit. Tho Mayükha follows the Madanaratna. 

9. Vajapeys is one of the seven soma sacrifices. Vide Gautame VIII, 2}. 

* P, 220 (text), + P. 221 (text), 
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Neither the Pitre nor the gods taste ( the offerings ) of that man wha 
demands back the corn destroyed by cows.’ 


Thus ends the ( section on ) dispute between master and herdsman. 


Now begins ( the section on ) boundary disputes. 


Brhaspati ( p. 851 vv. 5-6 ) states the means whereby boundaries may 
be ascertained : , 

Dry cowdung, bones, chaff, charcoal, gravel, pieces of stones hollowed 
out, sand, bricks, cow's tails, cotton seeds, ashes—after having put these 
things in jars one should deposit them underground at the ends of. 
boundaries,” 

Yajfiavalkya ( II. 152 ) states some special rules about witnesses in 

this matter : 

Or men from neighbouring villages, even in number, either four, sight. 
or ten, wearing red garments and garlands of red flowers and carrying on 
their heads clods of earth, should trace ( or point out ) the boundary.® 

Narada ( p. 157 v. 9 ) says: 

One mant single-handed should not settle the boundary, even though 
he be confident ( about his knowledge of the boundary ). This decision 
( about a boundary ) must be entrusted to many, since it is an affair of 
importance. 

* Brhaspati ( p. 352 v. 11 ) says: 

In the absence of witnesses and signs ( of boundaries ) even a single 
upright man acceptable to both ( disputants ) wearing a garland of 
red flowers and a red garment and carrying a clod of earth on his head, 
adhering to truth and having kept a fast, may fix the boundary. 


1. The Vir(p.451)is careful to add that this applics to cows only at the time ofs’raddha. 

2. he marks of boundaries are either patent ( prak&s'a ) or concealed ( uparhs'u ). 
Vide Manu VIII. 249. Wells, tanks, large troes, gardons, temples, mounds, beds of riverg— 
these aro ( Br. p. 851 v. 8 ) visiblo signs and tho verses in the text give the invisible ones 
Compare Manu VIII, 250-251 for a similar onumeration, 

8. The boundary wasto be setiled by the evidonce of witnesses properly so called (a 
witness would be ono who actually saw the boundary laid out). Vide Manu VIII. 258, 
This verso says that in the absence of witnesses, samantas should settle it. “Bamantah 
samagramah ” is explaincd by Mit. as ‘ncighbouring villagers evon in number’. Tho 
words ‘four, cight, ton’ indicate according to Apar&rka that two or six will not do; the 
Mit. does not support this view. Vide Manu VIII, 258 about s@manias being four and VIII 
256 about red garments and garlands. 

4. Dr. Jolly translatcs 'pratyayav&n-api' as ‘even though ho be a roliable person,’ 
This is not correct. Tho Mit. says that this! vorse applies where tho single man is not 
accepted by both partios as an arbiter. 

* P, 2394 text ). 
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Kabyayona says: 
In the case of settling the boundary by walking, in bhe ordeal by kosa 
( sacred water of the bath of idols &c ), in swearing by the feet of ( idols, 
elders or brahmanas ) , ( the visitation of ) divine or royal displeasure 
is to be expected within three forinights, one fortnight and a weak res~ 
pectively <2 
Manu ( VIII, 257 ) says» - 
The truthful witnesses who point out the true boundary in aforesaid 
. manner are absolved from sin; but such as settle ib falsely should each 
` bo fned two hundred ( paņas ). | 
Narada ( p. 156 v. 7 ) says: ` 
. X the neighbours speak what is not true in settling a boundary, they 
should all be separately fined by the king the middlo amercement. : 
Eaty&üyana SAyS. 
Of the several persons gathered together ( for settling a boundary ) if all 
of them do not ( properly help to ) decide either through fear or covetous- 
. ness, they should ( each ) be made to pay the highest amercement. 
Yajflavalkya ( II. 153 ) says: 
' Zn the absence of persons knowing the boundary or marks ( indicating 
it ), the king is to settle the boundary ( as he thought fit ).* 
* Manu ( VIII. 265 ) says: 
When the boundary cannot be ascertained , tho king, knowing the law, 
“should himself assign the ( disputed strip of ) land to that one party to 
whotn it would be most serviceable. This is the settled rule.® 
The same author says : t 
One should not disturb a man in the manner and extent of the enjoy- 
ment of a house, ( of access through ) a door or of a market anl the like 
which he had from the time of its foundation.* 
Katyayana also says : 
One should not interfere with ( another's ) base of the wall, drain, 
balcony, window, watercourse and dwelling house; ho who obstructs 
f would be liable to fine. 
. ' Mekhala' means 'the built base of a wall (i.e the plinth}! 
' bhramah ' means ' passage for the exit of witer °; ' Niskisah ’, according 


1. The idea is that the boundary was not to be regarded as final for three fortnights ; if 
within that time the person or persons sottling it were visited with divino or royal dis- 
pleasuro, then it was to be held that they decided falscly. 

2, Under the Bombay Land Hovonue Code ( Bombay Act V of 1879 ) section 121, the 
Collector's decision as to the boundary between two survey numbers is final, 

9. "'Avisahy&y&m' is variously explained , Aparrka, Sm. C. and Vir, oxplain as 
' devoid of witnesses and marks’, Kullüka and Vir. as ‘impossible to ascertain’. 

. 4 Thisis not found in Manu but in Brhaspati p. 354 v, 24, whore ‘ v&rl ' ( water) 
‘is read for ‘ dvára '. 

* P. 323 ( text ). 
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to Madana, means a place for sitting down constructed of wood projecting from 
a mansion and the like, but not touching ( resting on ) the ground. In some 
books the reading is‘ dhWma-nisk&ssh ', the meaning of which is‘ a 
window or the like for letting out smoke '. By the word ‘adi’ (in the 
verse preceding Küby&yana's ) are intended the walls of others and the like. 
The same author ( Katy&yans says) : 

After the time of the first entry ( or foundation ) such things are nob 
to be added at any time; one should not open a window so as to have a 
peep into the dwelling houses of others or construct a drain for rainwater 

-on to the house of another." 
Brhaspati ( p. 854 v. 96 ) says : 

A privy, a fire-place, a pit, & receptacle for throwing in leavings of food 
and dirty water~these should never be constructed very close to the wall of 
another. 

* Vareah-s&hünam ' means ‘a privy ’;‘ atyaat ' means ' very near’. 

Kátyüyana says : 

Places for depositing ordure, urine or ( soiled ) water, the construction 
of a fireplace or pit should be made leaving ( at least a space of ) two 
hands from the wall of another. 

Brhaspati ( p. 354 v. 27 ) says: 

A path by which men and beasts go to and fro unhindered is declared 

to be ' samsarana ' and must not be obstructed by anyone. 
Nürada ( p. 158 v. 15 ) says: 

One should not obstruct a cross-road, the sanctuary of a deity, a king's 
highway by ( heaping ) ordure, by a raised platform, a pit, aqueduct ot 
the eaves of houses. 

Kaly&yana says : 

-That is called a cross-road ( or thoroughfare ) by which all men pass ab 
any time without being prevented and that is called a rajamarga ( a king's 
highway ) by which all men pass at stated times» 

Brhaspati ( p. 854 v. 98 ) says : 

He who makes obstruction on a thoroughfare (by keeping carts &oc. ), of 
makes a pit, or plants trees or voids ordure wilfully shall pay one masaka 
as fine. 

Manu (IX. 282) says: 

He who voids ordure on the king's highway when there is no calumity 
( or urgent pressure ) should pay (as fine ) two k&rg&panas and should 
immediately removo the filth.? 


1. ‘To have a peop into‘ &c.— This speaks of the right of privacy which is recognised 
by custom even now in Gujerat. Vide Naihubha: v. Chhaganiat 2 Bom. L. R. 451, Manek- 
lal v. Mohanial 44 Bom. 496 ( =22 Bom. L. R. 2296 ). These aro not to be added so as to 
interfere with another's rights. 

Ix 2. Great leniency was shown to old men, prognant women and minors, Vide Manu 
» 288. 
* P, 224 ( text ). 
Y. M, 92 
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*Katyayana says! 

He who defiles with filth a tank, a garden or holy water should be fined 

the first amercement after making him remove the filth. 
Yajfiavalkya (II. 155) says: 

For destroying boundary, for encroaching beyond the boundary, and for 
usurping a field the fines ( respectively) are the lowest, the highest, the 
middling. 

Manu (VIII. 264 ) says: 

One who usurps by intimidation a house, a tank, a garden or a 
field should be fined 500 (panas) but the fine is two hundred if he did it 
through ignorance. 

Küty&yana says: 

The fruits and flowers of trees growing on the boundary between two 

fields should be declared as joint between the owners of the fields. 
Kätyāyana says: 

But where the branches of trees growing in one man's field are spread 
over another's field, he should be considered as the owner in whose field 
the ( branches) stand spread out." 

Yajdavalkya ( II. 157) says: 

When a man without informing the owner of a field, makes a water- 
course in that field, the owner (of the field in which the sefw is made ) 
is entitled to the profit arising therefrom or in his absence the king.” 

The same author ( Yaj. II. 156 ) says: 

A dike that produces benefit should not be forbidden because it causes 
some slight injury; as also a wall which occupies little space but has abun- 
e water (should not be prohibited ) because ib deprives another of some 
land. 

‘Na nigedhysh ' (should not be prohibited ) has to be understood 

(after 'küpah'). : 
Narada (p. 158 v. 17 ) also says: 

(The erection of a) dike in the middle of another man's field is not 
forbidden, if it confers great benefit while the loss is trifling; large in- 
crease ( of crops ) is desirable even if there be ( slight ) loss (of land). 

Narada (p. 159 v. 20) says: 
If a man were to repair (start afresh ) a dike erected in former times, 


1, Kêtyayana draws a distinction between “jatah” and ‘sathathitah,’ Therefore it is 
proper to understand after ‘ samsthit&hf in the fourth quarter tho word ‘s’akhah.' Mandlik 
( p. 186 ) translates ‘ in whose ficld the treos stand.’ But this is not correct, The refcrenco 
1s to the fruits and flowers growing on'such branches. 

2, ‘Setu’ does not mean bridge here, but a dike or watoreoursc. A sobu is of two 
kinda, one kkeya (which is dug into tho ground) and the other is bandhya ( which prevents 
the access of water), Vide Narada p. 158 v.18. The purport of the verse is that a setu 


should not be made in another's land without his permission or without giving him some 
consideration, 


* P,925 (text), TP, 220 ( text). 
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but which had become dilapidated, without the permission of the owner, 
he shall not have the ( use and ) profit thereof. 
Vyasa says; 

He who having taken a field does not himself cultivate it nor causes it 
to be cultivated by another should be made to pay to the owner of the land 
its produce and a fine equal in value to the king.’ 

“Sadam” means ‘as much crop as it was possible to raise from the 

field. ' 
Here (ends the section) on boundary disputes. 


Now (begins the section on) Abuse. 


*Brhaspati (p. 855 vv. 2-4.) says? 

That is said to be abuse of the lowest degree when the country, villages 
the family or the like of a man is abused or sinfulness is ascribed (to a man) 
without specifying any definite act (or object ).* Speaking ‘of one’s 
(the absuser's) connection with the sister or mother ( of the abused ), or 
asoription of minor sins ( to the abused ), is termed abuse of the middling 
sort by those who are learned in the Sastres.® Charging a man with 
taking forbidden food or drink, or taxing him with ( the commission of ) 
mortal sins, mercilessly exposing a man's weakest point-this is termed 
abuse of the highest degree. 

"Dravyam vin&' (in the first verse ) means ' without specifying any 
definite object, ' that is, ib is merely a verbal abuse; ‘abhighattanam ' means 
‘ exposing ' (or divulging). Vignu (Dh. S. V. 35) says ' For abuse of one of the 
same class ( as the abuser) a man should be fined twelve panas. In another 
smrti it is said: 

When two parties have been guilty of abuse ( insult ) and both have begun 

(to quarrel or abuse) at the same time, both shall undergo the same punish- 
ment, if no differentiation is apparent ( in respect of their culpability ).5 
Narada ( p. 208 v. 9 ) says: . 

He who is the first to offer an insult is decidedly to blame; he who 
returns the insult is also a wrong-doer ; but the one who is the first ( i. e. 
who began ) shall undergo tho heavier punishment: 


1. Compare Yaj, II. 158. 

2, Compare Narada p. 207 v. 1. 

8. Vide Manu XI, 59-66 and Visnu chap. 87 for upapRtakas. 

4, For mah&pütakas vide Manu XI, 54. 

5. This is Narada p. 208 v. 8. 

G. ‘ Aksirayet’,means ‘ one who falsely charges with thecommission of & sin,’ 
* P, 227 (text), 
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Manu ( VIII, 267 ) says: 

One defaming ( or abusing) a brahmana shall incur the fine of a 
hundred panas, if he be a keatriya ; if a vais” ya a hundred and fifty or two 
hundred, but if a s'Bdra, he shall be liable to corporal punishment.' 

*Brhaspati ( p. 356 v. 7) says : 

For a brahmana abusing a ksatriya the fine is &fty ; for abusing a 
vais ^ ya half of fifty (ie. twenty-five ); for abusing a s fidra twelve and 
a half.? . 

The same author ( Brhaspati p. 856 v. 12 ) saya with reference to a s'dra + 


(A s'Bdra ) giving instruction as to the peculiar duties ( of the classes 
kc. ), loudly uttering the Veda, or reviling brahmanas is punished by 
cutting out his tongue. 


Manu ( VIII. 275 ) says: 

A man accusing his mother, father, wife, ( elder ) brother, fathar--inzlaw 

and preceptor ( of sin ) shall be made to pay a fine of one hundred panas, 
' as also he who does mot make way for his preceptor. 

' Bhrütà ' means ‘ the elder one ', since the word is in TR N with 
the father and other ( venerable persons). In the Mitākşarā and other works 
it is said that ( this punishment is incurred ) in the case of the mother: and 
the rest ( even though ) they be guilty ( of the sin charged ) and in the case 
of the wife ( only ) if she be innocent. Yajflavalkya ( II. 208-209 ) says : 

For a verbal threat of injuring the arms, the neck, the eyes or thigh, 
the fine shall be a hundred ; and a half of it in the case of the foot, nose, 
ear, hand or the like. When however a feeble man speaks thus he should 

. be fined ten panas; so one who is unable (to carry out his words into 
execution ) should be made to furnish a surety for the safety of the other, 
+The same author ( Yaj. II 295, 211 ) says : 

The king shall compel a man to pay a fine of twenty-five panas who- 
abuses another, by saying ‘I shall have carnal intercourse with- your 
sister or mother '. For abuse of brahmanas learned in the throe -Vedas, 
of the king and of gods the fine is the highest amercement à / 


Narada ( p. 210 v. 21 ) says: 
One who calls an outcast an outcast or a thief.a thief is equally- 
criminal ( with those whom he charges ) on account of the texts to that 


C CC rr OOOO, = 
1. ‘Vadha’ is frequently used in the senso of corporal punishment, Vide Manu VIIM 

129 where we have dhanadanda and vadhadanda. Mandlik translates ‘vadha’ by death 
here. But this is too drastic a sentence, since Manu VIII. 270 prescribes only cutting .the 
tongue. Vide also Brhaspati a little below. 

2, Compare Gautama XII. 8-10. = each succteding fine is half of each preceding it 
is better to take 'ardhatrayodas/a' as 124 and not 187 ( in spite of the Mit. on Yaj. II. 204), 
Vide text P. 219 ‘ardhatrayodas’ LE ' and note thereon abovo. 

8. Compare Gautama XII. 4, Ap. Dh. S, IT, 10, 97. 14, 

* P, 298 ( text), t P. 229 ( text). 
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effect but (if he reproaches them ) falsely he is twice as guilty (as 
they would be ).! 
Yüjfavalkya ( II. 204 ) says: 

He who by true; untrue or ironical statements ridicules persons wante 
ing in a limb or organ of sense or diseased persons, should be fined twelve 
panas and a half, 

Us'anas says : 

For him who pleads ‘such a thing was said by me from ignorance, oare- 
lessness, envy or friendship; I shall nob say so again’ (the king ) should 
prescribe half (the ordinary ) fine. 


Here ends ( the section on ) abuse. ; 


1 Now begnis ( the section on ) assault. 


Narada (p. 207 v. 4) says: 

i Hurting the limbs of another with the hand, foot, weapon or other- 
wise or defiling a man with ashes ( or other impure substances) is termed 

~ assault, 

*Brhaspati (p. 357 v. 4) says: 

He who having been abused returns the abuse or having been beaten 
returns the blow or strikes an offender down commits no wrong.? 

Kātyäyana says: 

Bhrgu has ordained that the highest fine shall be inflicted for cutting 

off the ear, nose, foot, eye, the tongue, the penis or hand; and the 
. middling one for injuring (or wounding ) any one of them. 
Yajfiavalkya ( II. 218-214 ) says: 

For throwing ashes, mud or dust the fine is declared to be ten panas; 
and double that amount for assaulting a man with an impure thing or 
with the heels or with spittle. This is so as regards offenders of the 
same class with (those whom they offend); (for offences) against the 
wives of others ( of whatever caste ) or against one of a higher caste 
(than the offender ) the fine is double (of the above). The fine is half 


: l, ‘ Vaoan&b' may also mean ‘even ifhe only says what is true.’ The mere truth of 


an imputation was no defence in a charge for defamation. Vide exception one to sec. 499 of 

the Indian Penal Code, which requires that the imputation be made for the public good. 
Compare Manu VIII. 274. KatyByana ( verse176) lays down that if a man were called 
‘Patita’ in order that others should avoid contact with him, there was no punishment. 

2, Br. (p. 859 verse 18) has another verse, which is similar to Nérada’s quoted 
under ‘abuse.’ This verse does not conflict with them. It states the right of private 
defence and also means to convey that the man who returns an abuse or & blow is nof 
equally guilty with him who starts the affair. 

* P. 280 ( text ). 


254 VYAVAHARAMAYÜKEA M IA — 
(of above) if the offence be against persons of lower class (than the 
offender). (For acts committed) through ignorance, intoxication or the 
like there shall be no fine.” 

' Pargnih’ means ‘the hind part of the foot’. Katyayana says: 

The fine shall be raised to fourfold when (assault is committed ) with 
vomited matter, urine, or ordure and the like: sixfold if (these are thrown) 
on the middle of the body and eightfold if thrown on the head. 

Yajflavalkya (IJ. 216) says: 

When the hand and foot are (only) raised up (to strike), the fine is 
respectively ten and twenty panas. For threatening each other with a 
weapon, the middle amercement is prescribed for all castes. 

*The game author (Yaj. II. 217-218) says: 

For violently pulling the foot, hair, garment or hand the fine is ten 
panas; the fine is one hundred for violently pulling a man after covering 
him with a garment and tightly tying him with if and then trampling him 
under the feet. A man who causes pain with a stick or the like and also 
causes blood (to come out) should be fined thirty-two panas, double that 
sum when blood is seen ( to come out ).? 

The meaning of 'pid& etc.’ is ‘for covering with a garment, tightly 
tying ( or dragging ) and trampling under feet (the fine ) is one hundred. * 
The same author ( Yaj. II. 219, 215 ) says: 

The middling fine (is prescribed ) for breaking a hand, foot or tooth, 
for tearing ( or piercing) the ear or nose, for opening up a sore (that was 
healed up), for so severely beating a man as to leave him almost dead. 
The limb with which any one not a brahmana causes pain or injury to a 
brihmana should be cut off. When (a weapon or stick ) is raised for 
striking (a brahmana ) the first amercement ( should be awarded) and 
half of it if the weapon was only touched (and not raised ). 

Manu ( VIII. 279-280 ) says: 

With whatever limb a man of the lowest caste (ie. s Bdra ) strikes one 
of a higher class, that very limb of his should be cut off; this is the ordi- 
nance of Manu. If (as dra) raises his hand or a stick (for striking 

- one of a higher class ) he is liable to have his hand cut off. 

Kütyüyana says: 

Just as different fines have been prescribed for abuse according to the 
direct or reverse order (of classes), so also for assault ( different) fines 

. should be inflicted according to the order ( of the classes ). 


1. The Mit, takes‘ utfamesu’ to mean ‘more learned and better in character than 
the offender. ° 
9. The reading ‘s’onitena sumam, ' though of almostall mas. is bad, as it conflicts 
with the fourth quarter of the verse. Mit. and Apnr&rka read 's'onitena vin&' ( without 
shedding blood ) which makes good sense, 
* P. 291 ( text) 
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*Visnu (V. 78) says ‘when several simultaneously strike down one 
man, tho fino for ovory one of them shall bo double of that declared’ ( where a: 
single man strikes another ) Katyayana says! 


For injury to the organs of the body just as a fine is to be imposed 
(by the king), so also something must be given for appeasing the man‘ 
(injured ) and also for curing him ( as may be fixed ) by experts.* 
"Tugtikaram ' means ‘what would satisfy the man beaten’: 'samut- 
thinam ’ means ‘ the price of drugs etc. '; ' &bhijfiaih ' means ' by experts ', 
the meaning being’ what may be fixed by experts should be paid.’ Yajfia- 
valkya (II. 225-296 ) says as to striking beasts : 


For beating, shedding blood and for cutting off the horns and the limbs 
of minor beasts (like goats, sheep and deer) the fine shall be from 
two panas (upwards) ;* for cutting off their organs of generation and for 
causing (their) death the middle amercement (shall be inflited) and 
the price (of the beast be paid to the owner). The fine is double for 
these (offences of beating, shedding blood and etc. ) in the case of large 
animals (like bullocks, horses and etc, ). 


In respect of damage to trees Manu ( VIII. 285 ) says: 
The settled rule is that a fine must be inflicted ( for injuring trees) 
according to the usefulness of the several kinds of trees.* 


Thus ends ( the section on) assault. 


Now begins (the section on) theft. 


Narada ( pp. 204-5 vv. 14-16 ) speaks of three kinds of chattels as being 
useful (in the treatment) of theft: 

Earthenware, a seat, a couch, bone, wood, leather, grass and the 
like, leguminous corn (like masa, madga ), cooked food-these aro termed 
articles of smell value. Clothes made of materials other than silk, beasts 
other than cows, metals other than gold, rice and barley (these are declared to 
be of) middling value; tgold, precious stones, silk, women and men ( slaves), 


1. Compare Yaj, II. 221 for almost the same words. 

2. Compare Yaj. II. 222 and Br. ( p. 858 v. 10.) 

8, This means according to Apararka two panas for beating, four for drawing blood, 
eight for cutting off horns, 16 for cutting off a limb; while tho Mit, says that it is ree 
pectively 2, 4, 6, 8. 

4. Compare Visnu Dh, S, V. 55-59. Thoso who destroyed trees had to pay the price 
also to the owner. Vide Yaj. II. 228 for higher fine for cutting trees growing near tomples and 
boündaries, 
mu" P, 2990 toxt ). t P. 288 (text). 
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cows, elephants and horses, and what belongs to a god, a brahmana ora 
king—these are regarded as articles of high value. 


Here the same author describes open thieves : 


Traders, ‘quacks, gamblers, (corruptible ) assessors (and judges), 
those who accept bribes, cheats, those who (profess to) foretell and 
interpret portents and fortune, nawéch girls (or prostitutes ), those who sell 
imitations ( such as imitation pearls and jewels ), ( hired servants) refusing 
to do their work, those who profess to arbitrate (and make money by favour-: 
ing one side), false witnesses, so also jugglers—these are open thieves.” 
Similarly in another smrti (Narade p. 223 vv. 9-3) it is said: ; 

Open thieves are those who employ false measures and balances (i.e 
weights ), receivers of bribes, those who are full of tricks, impostors, 
women of ill repute ( prostitutes), those who:manufaeture imitations, those 
who make their livelihood by declaring how & person may bring about his 
welfare (i. e. who sell amulets etc. )—these and such like persons are 
considered open thieves in this world? 

Brhaspati (pp. 360—vv. 7-15 ) says : 

A merchant who sells articles after concealing their blemishes, or after 
mixing (good and bad ones together) or sells ( old articles as new) after 
repairing them should be made to pay double ( the price of ) the goods ( to 
the purchaser ) and an equal fine ( to the king ).* 

*That physician, who, though unacquainted with drugs and spells and also 
ignorant of the true nature of a disease, yet takes money from the sick shall 
be punished like a thief. Gamblers-playing with false dice, nawteh girls, 
those who appropriate to themselves the king's taxes, astrologers and cheats- 
these rogues are declared to be liable to fine. Assessors pronouncing an un- 
just decision, also those who live by taking bribes, those who deceive people 
that put trust in them~all these should be banished ( from the country ). 
Those who, without knowing the lore of stars or portents, yet expound 
omens to people should be sedulously punished. Those who, endowing them- 
selyes with staff and deer" skin, show themselves off to people ( as ascetics ) 
and harm mankind in this disguise, should be corporally punished by the 


1. Yaj. IL 275 alludes to these three classes of movables, the subjects of theft. 

2. These verses are Br. p. 860, vy 8-4. Manu ( IX 250-257) divides thioves: into two 
classes, prakasa (open ) and aprakas/a ( concealed ) or pracchanna, ' Akriyakaripah may 
algo meen ‘ those who set up evidence that is no evidence. ' 

8, Dr, Jolly translates ‘pratirtiipakah ' as 'thoso who walk indisguiso', but that is 
doubtful. He translates ‘ maigalades’a-vrttayak ' as those who livo by teaching the por- 
formance of auspicious ceremonies.’ Compare Manu IX, 258-260 for open thiovos. 

4, ‘An equal fine’ may mean‘ equal to the price’ or if may mean ‘equal to the double 
that is tobe paid to the purchaser. 

5, Vide Baudh&yana Dh. S, Il. 10,12 aud Manu VI. 52 for staff and dcor-skin boing 
two of the peculiar marks of 8 sannysin. 

* P, 284 ( text ). 
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king's officers- Those who, by repairing and polishing articles of small value, 
make them appear as of groat value and decoive the ignorant should be 
fined in proportion to the gain ( made by them ). Those who make false gold, 
false jewels, false coral and the like should be made to return to the purchaser 
the prico and to the king a fine double (of the price of the article they 
professed to sell ). If arbitrators cheat ( either party ) through friendship 
or covetousness or the like :inotive and if witnesses give false evidence, 
they should be made to pay a fine double ( of the claim )- 

*Vyasa says: 

Those, who stealthily move about at night, furnished with tools (for 
robbery ) and whose places of residence are not known, should be known as 
secret thieves- 

The same author ( Vyasa ) says : 

A pick-pocket, a house-breaker, a highway robber, a cul«purse, he who 
steals women, men, cows, horses and other animals—these are declared 
to be nine kinds of thieves.’ 

‘Sandhi ' means ' the joint of a wall and the like.’ Yajnayalkya ( II. 274 ) 

Says : 

The pickpocket and the cutpurse should be deprived of their two fingers 
( viz- the thumb and the index finger); for the second offence they should 
be deprived of the hand and the foot." 

' Sandams’ah’ means ' the thumb and the forefinger.’ Manu ( IX. 276) says: 

The king should eut off the hands of those robbers who having made a 
hole in a wall commit a theft at night and should impale them on a sharp 
stake. 

Brhaspati (p. 369 v. 17 ) says: 

Bo highway robbers should be bound and should be hanged by the neck 
from a tree. The king should cub off the fingers of a cut-purse when he is 
caught for the first time, his hands and feet (when caught ) a second 
time and he deserves death ( when caught) a third time.’ 


Afguli ' means ' the forefinger and the thumb.’ 


Narada (p. 225 vy. 16-17) states a special rule when the thief runs 
away taking the booty with him : 


1. 'He who steals...animals’-this contains five kinds of thieves, 

2, 'Samdarhs'a' means ‘tongs.’ The Mit. explains that the pioketpockot's hand 
should be cut off and the tong-like two fingers of the cutpurse should be cut off. For repente 
ing the offence, one hand and one foot was to be cut off, according to V. R. As they found 
the two fingers most useful in theft they were to be deprived of them. 

8. This lasi verse is Manu IX. 277. On account of Yaj II. 274 the fingers meant here 
are the forefinger and the thumb though the plural “angulih” is used in Manu, The 
Máytükha seetns to have road 'atgult granthibhedasya, d 

* P. 285 ( text ) 
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*In whosesoever land (range or jurisdiction ) a theft takes place 
should try to catch the thief or he should be made to pay (the price of) 
the thing stolen, if the footmarks have not gone oub from that land or 
range }. When the footmarks (of the thief) are nob seen anywhere else 
after leaving the place ( where the theft was committed ), the king should 
make neighbours, the guardians of the roads ( marches ) and the governors 
of the district pay ( for the stolen goods )- 
Yajfiavalkya ( II. 272 ) also says: 

The village shall pay (the price of stolen goods) when the theft took 
place within its own borders ( provided footmarks are not found to go ont 
of the village) or (that village should pay ) to which the footmarks (of 
the thief ) are traced; if ( theft committed ) beyond one kros/a from ths 
village, then the five (surrounding villages) or ten villages should psy 

On the point of kidnapping women Vyasa says: 

The kidnapper of a woman shall be burnt on an iron bedstead with 
a fire of grass (or weeds). The kidnapper of a man should have his 
hand and foot cut off and be exposed in a thoroughfare.” 

Brhaspati ( p. 362 v. 19) says: 

A cow-stealer shall have his nose cut off and shall be plunged into 

water after being bound. 
Narada ( p, 227 v. 28) says :* 


Ifa man kidnapped a married woman his whole wealth ( was to be, 
confiscated by the king); but if he kidnapped a maiden he should be 
killed. For a theft of horses, elephants and metals, the king should take 
( the whole wealth ); this is the view of Brhaspati. 

The word ‘sarvasvam’ is to be repeated (in the second half-verse ) 

Vyasa says : 
Of a thief of cattle half the foot should be cut off with a sharp weapons 
1 Narada ( p. 227 v 29) says: 

On him who steals a large animal ( elephant, horse £c: ) the highest 
fine shall be inflicted; the middling on him who steals an animal of middle 
size and the first for theft of minor animals. 

Manu ( VIII. 390 ) says: 

On him who steals more than ten &wmbhas of corn corporal punishment 
shall be inflicted. In other cases (i. e. theft of one to ten kumbhas 
of corn) he should be fined eleven times as much (as the price of stolen 


1, V.H. explains ‘ village’ as ‘headman of the village,’ while Mit. oxplains it as 
villagers. 

2, Compare Br. p. 362 v. 18. 

8. Narada has only the first half. Compara Manu VIII. 928. The conflict about 
punishments between various smrtis is duc to considorations of the castes of tho thioves, their 
being poor or well-off and the worth of the objeat stolen. So paya vy R 

“IP, 286 (text), f P. 987 (text). 
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corn ) and shall pay ( to the owner ) the price ( of stolen corn ).! 
“A kumbha ' is equal to twenty prasthas. The same author ( Manu 
VIII. 323 ) says : 

For stealing the principal among precious stones {the thief ) deserves 
corporal punishment»? 

Narada ( p. 227 v, 27=Manu VIII. 321 ) says: 

For stealing more than one hundred palas of gold, silver and the like 
or for stealing the finest clothes or all precious gems corporal punish- 
ment ( shall be inflicted ). 

Manu ( VIII. 321-322) says: 

The cutting of the hand is approved ( as the punishment ) for the theft 
of more than fifty palas of gold, silver and the like or of the finest 
clothes; for stealing less (than fifty palas ) the king should impose a 
fine eleven times as much as the price ( of the stolen thing ). 

Yaj; ( II. 270 ) says : 

A brahmana ( guilty of theft ) should be branded and banished from the 
kingdom.* 

*Manu ( IX. 240) says: 

The first ( three) classes, if they undergo (the proper ) penance (for 
theft ), were not to be branded on the forehead by the king but were to be 
made to pay the highest amercement. 

Yajfiavalkya ( II. 270 ) also says: 

The king should make the thief restore the thing stolen ( or its price ) 

and should inflict on him various kinds of corporal punishment. 
Narada ( p. 205 v. 19 ) says: 

Those also who give food and shelter to thieves who run about ( to 
avoid punishment ) and those who being able ( to arrest them ) allow 
them to escape incur the guilt of thieves." 

And they are also liable to the same penalty. 


Here ends ( the section on ) theft and robbery. 


1. Kumbha wasa very large measure of corn about the exact extent of whioh thera 
was great divergence of opinion. Vide votes to V. M. p. 412, The Mit. says that & kumbha 
was equal to 20 dronas, while Apararka says ib is equal to two dronas. The V. R. says it is 
equal to twenty prasthas. Maytikha follows this. According to some, twelve praartis made 
a kudava, 4 kudavas made a prastha. 

2. Kullüka explains that 'vadhg' may consist in flogging, mutilation or even 
capital punishment? according to the status of the person robbed and the robber. 

9. The mark to be branded was a dog's foot, Vide Manu IX. 287. Vide next verse 
also, 

4. For prayas’cittes for theft vide Manu XI. 162--168 and Yaj. ITI, 257--258, The text 
of Manu has 'sarvavarn&h ' (all classes). 

b. Compare Manu IX. 278 and Yaj. IJ. 216. 

* P. 298 ( text ). 
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Now begins ( the section on ) heinous offences. 


Narada ( p.209 v. 1 ) says about the nature of s&hasa : 

Whatever act is performed by force by those who are puffed up with 
( the pride of ) strength is called sahasa (a heinous offence); 88588 here 
means strength 

Brhaspati ( p. 859 v. 1) says : 
Homicide, theft, assault on another man's wife and the two kinds of 
parusya (viz. abuse and assault )—these are the four kinds of séhaea, 

*' Ubhayam ' means ‘ both abuse and assault.’ Narada ( p. 203 vv. 4-6) 

says: 

Destroying fruits, roots, water and the like and implements of 
husbandry, throwing away or reviling them and trampling upon them— 
this is declared to be sahasa of the first degree; destroying &c. clothes, 
cattle, food or drink, or household utensils is declared to be middling 
sihasa; taking human life by poison, weapons or other means, assault on 
the wife of another, and whatever olse endangers human life is called 
adhasa of the highest degree. 

Yüjüavalkya (II. 278) says: 

The king shall cause to be impaled on stakes those who make others 
captive, those who ( forcibly ) carry away horses and elephants, and who 
kill others by force. 

Brhaspati (p. 863 v. 80) says: 

Those who are openly murderers and those who are secret assassins 
shall be put to death by the king by various modes of execution after find- 
ing them out and after confiscating their property. 

The same author (Brhaspati p. 363 v. 81) says: 

Where several persons in anger beat a single individual (and kill him ) 
that man is declared to be the murderer (and suffers the punishment for 
murder) who strikes (the victim ) on a vital part (i.e. who gives the fatal 
blow ). 

TKaty&yans says: 

One who commences a sahasa, or aids it, or who gives instructions as to the 
way (in which it may be committed), who gives asylum or furnishes 
weapons or food to evil-doers, who advises fighting, who incites to the 
destruction of the person (killed), who connives (at the commission of 
an offence), who speaks ill (of the person killed &c. ), who approves (of 
the offender's act), who, though able ( to prevent an offence), does not 
forbid it—all these are ( practically) perpetrators of the deed. (The king) 
should prescribe for them suitable punishments according to the capacity 


1, Steya must be distinguished from sGhasa. In the former there is no use of force 
or threat of using it; in s&hasa there is use of force or threat of tho use of it, 
* P. 389 { text"), 1 P, 240 ( text ^ 
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of each offender.’ 

Narada ( pp. 208-204 vy. 9-10) states a special rule as to the punish- 
ment of brahmanas: 

This is the law of punisbment ordained for all ( classes ) without distinc- 

tion, save only corporal punishment in the case of a brahmana ( offender ). 
A brahmana (offender ) is not liable to corporal punishment (such as mu- 
tilation, death). The punishment for him ( brahmans offender ) is shaving 
of the head, banishment from the city, branding him on the forehead with 
the mark appropriate to the crime and marching him (through the 
streets) on an ass.” 

A brahmana, even though an dtatdyin (a felon or desperate character ) 
was not to be killed, since Sumantu says ' there is no sin in putting to death 
an Gtatdyin, except cows and a brahmana.” Kātyäyana says : 

According to Bhrgu there shall be no ( punishment of ) death in the case 
of a felon, who belongs to the highest class and who is endowed with 
austerities and study of the Vedas and that ( the punishment of) death ( ig’ 
prescribed ) for a sinner of a lower class (than a brahmana ). 

*The same author says: 

He who makes ready a sword, poison or fire (for perpetrating a crime ), 
also one who raises his hand for an imprecation, who kills by the ( recita- 
tion of) incantations contained in the Atharvaveda, who is an informer 
of the king (whereby another man may lose his life), who assaults 
(or violates) another's wife, who is intent on picking out the weakestr 
points ( of others )—all these and the like should be known as dtatdyina,* 

Vasistha ( III. 16 ) also says: 

An incendiary, a poisoner, one armed with a weapon, one who robs 
another of his wealth, one who snatches away another's field and wife 
these six are itatayins: 

As to what Manu ( VIII. 350) says: 

One may certainly kill without hesitation a man who comes upon him 
as an Gtatayin, whether he be a teacher or a child or an old man or a 
learned br&hmana ' 

and as for the text of Katy&yana (same as Vasigtha III. 17 ) 
‘ore may go on to kill another who approaches as an Gfafáyim (i. e. 


1. ' Who connives '— This man is not able to prevent tho offence, but he does not 
raiso even a vain protest nor does he inform others of the intended sahasa. 

9. As to absence of corporal punishment fora brahmana, compare Gautama XII, 48, 
Manu VIII. 879--880, Baud, Dh. S. I. 10.17. Astothe marks branded for the several sins, 
vide Manu 1X. 237 and Baud. Dh. S. I. 10.18. For the several punishments appropriate to a 
brahmana offender vide Baud. Dh. S. I. 10.18, Gautama XII. 44 and Manu VIII. 379-880, 

8. Tho text of Sumantu is variously read and interproted. Vido Vir. p. 22. 

4, ‘Atatayin’ literally means ‘one who goes with his bow strung’ (i.c. ready to 
fight ). Rudra is callod atatayin in Vaj. S. 16.18 and Kathaka B. 17. 12. Atharvavoda I. 
19, II. 19, III.1 and 2, VII. 108 were omploycd as charms against enemies, 

* P. 241 (toxi ), 
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with a felonious intent ), even if he be one who has thoroughly master- 
ed the Vedas; thereby he does not incur the sin of brahmana murder 
these ( two texts ) are ( really ) meant to apply to an &tat&yin who is not 
a brühmana as the use of the word ‘api’ (even) and ‘va’ showet The 
reference to the brahmana is in the nature of an a fortiori argument? as 
in ' even & brahmana, if an &tatàyin may be killed, what then of another. ' 
This is the explanation given in the Mitaksara,? since Galava says: 

“He who kills even a learned brahmana! who approaches as an atatayin 
raising his weapon (to strike) does not become the murderer of a learned 
brahmana; he would be so if he did not kill him- 

and since Brhaspati says: 

He who kills a brahmana felon versed in the Vedas and born of a good 
family does not commit a brahmana murder; he would be guilty of 
of brahmana murder if he did not kill him. 

The conclusion of the Candrika (i. e. Smrti-candrika ) is that even 
& brahmana felon coming to kill a man is by all means to be slain, 
that a brahmana who steals one's field, wife or the like (and is 
therefore a felon) is not to be killed, that a ksatriya and the rest 
in similar circumstances (i. e. stealing a field or a wife) are to be 
killed. And this conclusion (of the Candrik&) is proper, since the 
texts of Manu, Katyayana, Gülava and Brhaspati referring as they 


1. These two verses very much exercised the minds of ancient writers, Manu XI. 89 
lays down that there is no expiation if one intentionally kills a brahmana and in Manu IY. 
162 there is an injunction not to kill one's guru, parents, brahmanas and cows. Therefore 
Manu VIII, 850 if literally taken as a vidhi would conflict with Manu IV. 162 and XI, 89. 
But really Manu VIII. 350 is an arthavadda. In Manu VIII 948-349 it is said that anyone of 
the first three classes may take up arms when there is hindrance to dharma or in self-defence 
or for protecting women and br&hmanas and that if he kills anyone while doing this there ia 
no Bin incurred. Then 850 says that one may kill an &iat&yin whether he be a guru etc. Bo 
these words do not contain a vidhi saying that guru must be killed when he is an atat&yin. 
These words only convey that even a guru may have to be killed, what of othera? Suob 
particles as ‘ vai’ (inthe Vedas) or vā are indicative of an arthavdda (a laudatory oF 
condemnatory text). Vide Jaimini 1.2. 7 and 26-27, Vide notes to V. M, pp. 416-419 
for detailed explanation. 

2. ' Kaimutika’ is derived from the words ‘kim-uta’; kaimutika nyaya ia a marim 
used where a conclusion will a fortiori follow as regards certain matters when it is con- 
ceded that it does follow in certain other less important or less obvious matters. 

8, The conclusion of the Mit. is stated on Yaj. IJ, 21. 

4. 'Bhrüns' ordinarily means ‘a child in the womb’, but ‘bhriina’ in Gélava is 
explained by Sm. C. as brahmana and by the Vir. ‘an excellent brahmana,” According to 


the Baudh&yana Grhya a ‘a bhriin’a isone who knows the whole Vedic lore of his s’akb& 
up to sütra and pravacana. 

5. "Vide notes to V. M. pp. 419-420 for the views of the Smrti-candrika, Nilakantha 
approves of the three propositions of the Candrik&, but as will be seen a little lower down he 
addsa qualification to the first proposition of the Candrik& viz. that though an atatayi 
brahmana may be killed, that holds good as regards past ages, but in the present Kali age 
an &tatayi brahmana cannot be killed even in self-defence, In his Nití-mayukha Nilakanths 
approves of the three propositions of the Candrik& without qualification. 

* P, 242 ( text ). 
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do to a particular felon viz. one who is intent upon a killing a person, it 
is right to hold that they are (in the nature of) exceptions to the previ- 
ously cited texts of Sumantu and Katyiyana that are in the nature of 
a general proposition ( about felons ).! As for the text of Brhaspati 

he, who will not kill a felon of the highest class that is endowed with 
the best religious conduct and Vedic study, though he deserves death, shall 
acquire the merit (of the performance) of a horse sacrifice, 


that too has reference to a felon other than one intent upon killing that 
man. Moreover by the text ‘ excellent brahmanas even though felons 
should not be killed (even) ina fight that is just (or approved by the 
Süsiras)' the slaying of a brahmana felon intent upon killing another is 
forbidden. This prohibition (about killing an &tatayi brahmana) in the Kali age 
would be unmeaning if it (killing an atatayi brahmana) were not enjoined as 
an act to be done.” For all digests (on dharmas astra) establish that the 
prohibition of certain acts in the Kali age fell within the purview of enjoin- 
ed acts (as regards former ages) on account of the proper significance of 
the word dharma occurring in the text ‘the wise declare that these dharmaa 
(enjoined acts) are to be avoided in the Kali age.’ Therefore in the Kali 
age a felonious brahmana even though intent upon killing a persou should 
not be killed ( even in self-defence by that man); but in other nges he was 
certainly (allowed) to be *killed; however a felonious brahmana different 
from the preceding (i. e. one not coming to kill) was not to de killed 
(i. e. killing him was forbidden) in all ages, while all felons whatever of the 
ksatriya and other classes are liable to be killed in all agese This is a bare 
outline ( of the subject ). 

Brhaspati ( p. 363 vv. 25-28) declares the punishments«for seizing articles 
of the lowest, middling or best kinds: 


One who destroys or steals implements of husbandry, flowers, roots and 
fruits shall be fined a hundred or more (up to two hundred) according 
(to the nature of the property). One who destroys or steals cattle, clothes, 
food, drink, household utensils should be punished with a fine of two hundred 
or more. In the case of women, men, cows, gold, precious stones, the pro- 
perty of a deity or of a brahmana or of women and in the case of other 
precious things the fine shall be cqual to the value ( of the thing stolen). 


1. The texts of Sumantu and Katyayana in general terms say that an &tatayi 
brahmana should not b» killod; the four texts of Manu and the other sages particularly 
refer toa brahmana approaching for killing; therefore they restrict or modify the general 
rule. The maximis ' simanyarh vis'esena badhyate* (a general proposition is modified or 
restrioted by a particular one ). 

9, A nisedhs only prohibits what would otherwise follow as a matter of course, Vide 
p.281 n 3 above. Since díafüyibrühmana-vadha is forbiddon in kals along with soveral 
other matters, all of which aro spoken of as dharmas proper in former ages, it follows 
that such a vadha was a dharma in former ages, 

* P. 248 ( text). 
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Or double ( the price ) shall be inflicted by tho king having regard to the 
offender; or the thief shall be executed to prevent a repetition ( of the 
offence ). 

' Yaugeyam ' means 'stridhang `: the word “va” (in the last half) is 
used in the sense of ‘eva’ (certainly). Madana says that these texts refer 
to the subject of séhasa ( and nob to steya) on account of the proper signi- 
ficance of the words ' vinis ayan ' ( destroying), ‘ hartā ' (a robber ). 

Yajüavalkya (II. 231) states the punishment for him who incites a 
man to a sahasa ; 

He who causes the commission of a sahasa should be made to pay a fine 
double ( of what the offender himself has to pay ). He, who causes another 
( to commit s@hasa ) by saying thus ' I shall pay ', shall be made to pay a 
fine four times as much! 

'"Dvaigunyam' and ' c&turgunyam ' mean double or quadruple of what is 
imposed as a fine on the actual offender. Manu (VIII. 378) lays down the fine 
for him who by force enjoys a virtuous brahmana woman : 

*A brahmana enjoying a guarded brahmana woman against ber will shall be 
fined a thousand panas. 

But if the crime be committed by a ke atriya or the like againt such a 
brahmana woman, Brhaspati (p. 366 v. 10) says: 

(The king ) shall confiscate the whole of the wealth of him who forcibly 
violates another's wife and having caused his penis and scrotum to be cut 
off he shall cause him to be paraded ( in the streets) on an ass. 

' Kamayet ’ (in Brhaspati) means ‘ enjoys another's wife.’ As regards 
rape of a woman of the same caste by a man of the kgatriya or other caste 
or by persons who are offsprings of an anuloma marriage or offsprings of & 
pratiloma marriage Katyayana declares the punishment: 

When a man has forcibly enjoyed a woman, (the king) should inflict 
death on him, since that act is (a grave) transgression of proper conduct. 

The same author ( K&ty&yana ) says : 

When a woman has been enjoyed against her will she shall be kept in 
the house well guarded, her body being in a slovenly ( or dirty) state, she 
should sleep on the ground and should receive bare maintenance (to keep 
body end soul together )*. 

The same auther ( Kabyayana ) says: 

She who has been enjoyed by a man of a lower class is to be abandoned 

or may suffer death. 


1, ‘I shall pay '—this means either a reward to tho offendcr or that he would pay the 
fino imposed on the wrongdoer. 

2. ‘Guarded’ means eithor by hor husband or by hor own vows of chastity &c, 

8. This is Br, p. 867 v. 18, 

* P, 244 ( text ). 
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"Vadha ” it should bo understood, was to be effected if she was a con- 
senting party. Narada ( p. 203 vv. 7-8) states the punishment for sühasa 
of the lowest, middling and highest degrees : 

The punishment for a sahasa of the lowest degree must be a hundred 
panas at the least in proportion to the act (i.e. the gravity of the offence), 
while for a sihasa of the middling degree tho fine prescribed by &hos& con- 
vorsant with the süstras is fivo hundred at least. For” sahasa of the 
highest degree a fine of not less than a thousand is ordained. ¢ Besides ) 
death, confiscation of all property, banishment irom the town, branding and 
amputation of that limb ( with which the crimo was committed )—these are 
declared to be the punishment for sahasa of the highest degree. 

The direction ( in the smrtis ) to inflict death, mutilation and the like is 

addressed to the king and to none else, since he alone bas the authority ( or 
right ) to inflict punishment. 


Thus ends ( the section on ) sahasa. 


Now begins ( the section on ) adultery.* 


Foreibly enjoying another’s wife being a sđhasa, the punishment for 
it has already been stated. But as regards the enjoyment of another's 
wife of the same caste by fraud Brhaspati (p. 366 v. 11) says: 

When a man enjoys a woman by fraud his punishment will be the cons 

fiscation of his entire wealth and he shall then be branded with the mark 
of the female private parts and be banished from the town. a. 

‘Sarvaharah' means ‘that which takes away the entire property.’ 
This punishment applies in the case of & woman of tbe same caste; in the 
case of a woman of a lower caste, ( the punishment is ) half of this ; in the case 
of a woman of & higher class ( than the adulterer ), it is death. And similarly 
the same author ( Brhaspati p. 866 v. 12) says: 

Half of that punishment that is prescribed for (adultery) in the case 

' of a woman of the same caste is imposed, when the woman is of a lower 
caste: but for connection with a woman of a higher caste, the punishment 


for the male is death.® 


1. If she consented to her being enjoyed by a man of low caste, It is also possibte to 


take it in the sense ‘if she consented to submit to death.’ 
9. Vide Rake v. Govind 1 Bom. 97 at p.116 where it is sald after referring to the 


Maytkha that adultery was regarded and punished as a crime of & graye character, 
8. This verse preseribes punishment for the male, but says nothing about the woman, 
* P. 946 ( text ) 


v. M. 84 
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The same author ( Brhaspati p. 866 v. 9) prescribes the punishment 
for the three kinds of adultery viz. lowest, middling and highest: 
For these three ( gradations of adultery ) the first, middling and highest 
fines shall be inflicted respectively; even higher fine may be awarded if 
( enjoyment is had ) forcibly in a lonely place.’ 
*Manu ( VIII. 854 ) lays down the punishment for a vicious man having 
a talk with the wife of another man: 
If & man engages himself in a conversation with the wife of another, 
when he had already been accused of ( similar ) offences ( with regard to 
her ), he shall undergo the first amercement.? 


In regard to conversation between a man and woman who have been 
both forbidden ( to talk ) by their parents and the like, Yajti&valkya ( II. 285) 
RAYS! 

A woman ( talking) after being forbidden should be fined a hundred 
panas while the man should be fined two hundred; when there is prohibi- 
tion (addressed ) to both, the punishment for both is the same as in 
adultery, 


The first half of the verse refers to prohibition (addressed ) to each 
separately; while the latter half to prohibition addressed to both. Yajiivalkys 
(II. 286) states. the punishment for intercourse brought about by mutual 
desire : 

When (the adultery is) between members of the same caste, the 
highest amercement is the penalty; for an anulome intercourse (adultery 
with a woman of a lower caste ) the middling amercement ( is the penalty IB 
but for pratiloma intercourse (adultery with a woman of a higher caste) 

- deth (is the penalty ) for the male and the lopping off of the ears and other 
limbs in the case of the woman.® 
Katyayana says : 

In the case of all offences women should pay half of the monetary punish- 
ment which is prescribed for a male; when ( the punishment ) for the male 
is death, (the punishment for women ) would be cutting off a limb. 

With regard to intercourse with a brahmana woman leading & loose life 
Manu ( VIII . 378 ) says: 

He would be liable to a fine of five hundred for intercourse with 4 
. consenting woman. 


1. The threefold grades of adultery aro made as regards 'anuragaja'( vide Br. p 865 
vv. 2, 5--8). ‘Therefore the fourth quarter 4s read in the text is irrelevant and the reading 
atiravinadhike’ of Aparirke and others is better. It means ‘higher fine may be inflicted 
on à rich man.’ ' 
-^* 2, But there whs nó objection to talk with another's wife for a reasonable causo and 
if there had been no previous charge, Vide Manu VIII. 855. 

8. The Mit. construes this verse differently. Vide notes to V. M, pp: 426-427. 

* P. 246 (text), 
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“This refers to a woman of the same caste. The game author ( Manu VIII. 
385 ) says as regards anuloma intercourse with women of loose character */ 

A brahmana having intercourse with a keatriya or vais ya woman who’ 
is unguarded or with a s'üdr& woman should be fined five hundred panas 
and a thousand panas if he has intercourse with a woman of the antyaja 
class. 

As to the text of Manu (VIII. 888) ‘a brahmana should be made t pay 
a fine of a hundred panas, if he has intercource with guarded women of the 
two classes ( kgatriya or vais'ya),’ it refers to a chaste woman. Manu 
(VIII. 874) declares the punishment of a s'fidra for intercourse with a woman 
of a, higher oaste: 

A sS'dra having intercourse with a woman of the twice-born classes 
whether guarded or not shall lose the ( offending ) limb and his whole estata 
when the woman is unguarded and loses everything (including life) if the 
woman is guarded. 

The meaning is: a sadra having intercourse with an unguarded woman 
of the twice-born class is liable to have his penis cut off and all his property 
confiscated, but if he hes intercourse with a guarded woman he incurs the 
confiscation of all his property and death. Gautama ( XII. 2-3) says: ‘for 
adultery with the wife of the preceptor, the man’s penis will be cut off and. 
his whole property will be confiscated; and if the woman be guarded, there 
is the additional ( penalty of) death.’ Manu ( VIII. 876 ) says: 

' When a keatriya and vais ya have sexual intercourse with a brahmana 
woman, who is unguarded, the vais ya shall be fined five hundred, but the 
kgatriya one thousand." 

The same author ( VIII. 877) says: 

+Both of them (ksatriya and vais ya) however, if they commit adultery | 
with a guarded brahmana woman, should be punished:like a s dra? or ba. 
burnt in a fire of dry grass. 

The same author (Manu VIII. 382) says: 

Ifa vais ya has intercourse with a guarded woman of the ksatriya class 
or a kgatriya has intercourse with a vaisya woman ( who is guarded ), both. 
of them deserve the same punishment that is awarded (for intercourse) 
with an unguarded bráhmana woman. 

The meaning is that the fine is what is inflicted for intercourse with an 

unguarded brahmana woman. Vasistha ( 21. 8--5 ) says: ‘if a ksatriya has inter- 
course with a brahmana woman, (the king) shall throw him into fire after ' 


e 


1. Antyaja woman would be a woman of the untouchable classes such as leather 
workers, candalas &e. Vide notes to V. M. p. 27. 

9, Read ' yadaguptam ' ( yad&--agupt&m ) in the text. 

9. i.e. with the loss of the penis, all property and ‘life, 

* P, 247 (text). TP, 238 (text ). 
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having tied him up in leaves of s'ara grass; the same ( punishment should be 
awarded) if a vais’ ya has intercourse with a kgatriya woman and a 3 ‘idea, 
with kgatriya or vaisya woman,’ Narada (p. 179-180 vv. 78-75) gays: 

The mother, the mother's sister, mother-in-law, maternal uncle's 
wife, father's sister, the wife of a paternal uncle, of a friend and of a 
pupil, the sister, sister’s friend, daughter-in-law, daughter, the wife 
of a, preceptor, a woman of the same gotra, a woman who has come 
for af asylum or refuge, & queen, a female ascetic, a nurse, any chaste 
womarand a female of the highest easte—when a man has intercourse. 
with any one of these women he is said to have violated the preceptor’ $, 
bed; for such a crime no punishment other than excision of the penis is, F 
ordained (in the smrtis ).? 

Yajiiavalkya ( YII. 232-983) also says: 
One who has intercourse with his father’s or mother's sister, maternal 
` uncle's wife or his own daughter-in-law, or with his stepemother or 
sister or his preceptor's wife, or daughter, with his own daughter, be- 
comes a violater of the preceptor's bed. His penis should be eut off and 
he should be put to death and the woman also (should be put to death)“ 
if she was full of lust (i. e. a consenting party ). 

“This punishment is nob to be inflicted on a brahmana, since Brhaspati 
In his section on br&hmanas says: 

The king should brand with painful punishments a brahmana who fag * 
started on the path of having intercourse with another's wife and should - 
banish him. One, not a brabmana, deserves for adultery any punishment up 
bo death. 

S'ankha-Likhita say * with whatever member of the body an offender 
commits an offence, that very member of his should bo cut off except in the 
oase of a brahmana.” Yajüavalkya (II. 290) declares the punishment for a 
brahmana when he has intercourse with a female slaye and the like: 

A man having intercourse with avarwddhG slaves and bhujisyas shall 
be made to pay a fine of fifty panas even when intercourse with them 
may be unobjectionable ( on the ground of caste &c.)." 

'Avaruddhüh' are those that are forbidden by their master to have 

intercourse with other men. Narada (pp. 180-81 vv. 78-79 ) says: 


1. The V.R. says that mothor means ‘step-mother’ here. It is to be noted that 
infetcaurse with a female ascetic is put by Narada on & par with incest. Manu VIII. 863 
treats it on a level with intercourse with wives of actors and singers and punishes it lightly, 
Vide also Yan. IT. 298 quoted at the end of the section on ‘adultery '. 

2. The text of Y&j and the Mayukhs thercon are quoted in 48 Cal. 643 F, B. at p. 694 
and in Yeshwantrao v. Kashibai 12 Bom. 25 at p. 28 5 6, Videalso Mathura v, Esu 4 Bom. 
D45 at pp. 549-50. According to the Mit. an avaruddha is one who is ordered by her master 
tOstay at home for service and whois forbidden to have intercourse with other males; ' 
while a bhujisy& ıs a concubine kept by the master himself, Vide Bai Nagubai v. ‘Bat 
Monghibai L. R. 53 I. A. 153=50 Bom, 604 at p. 612 for the meaning of ‘ avaruddhi, ' 

ad P. 249 ( text ) B 
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!^. Intercourse is permitted with a wanton woman who belongs to andthedl 
than the brahmana easbe, or with a prostitute, a female slave or a female, 
who has left her family, if these belong to 2 lower caste? but intercourse 

: is not permitted with (such) women if they belong to a higher caste, 
When, however, such women are kept mistresses ( of another man) inter. 
course with them is as culpable as with another's wife.’ ga 

Tha word | abrahmani' is an attribute of the word ' svairini safyairim 


means ' one who is independent and has free intercourse with m niet nig- 
k&sini' is ‘a woman who bas left her family and has free intef Surse with, 
men.  Yajnavalkya ( IT. 294 ) says: ach j 


If a man has connection with an @ntya ( untouchable ) woman he should 
“be branded with an obscene mark and banished; similarly & s'üdra ig 
liable to be branded only if he does the same; but if an antya ( untouch» 

- able) have intercourse with an Gry@ woman death (is the penalty).* 

*When the sexual intercourse is wilfully brought about by a wonian: 
(she being the aggressor ) Narada? states the punishment for her; 

When a woman comes to à man's house and has intercourse with him 
after exciting his passion by touching him and the like acts, she should be 
punished* and half of her punishment should be inflicted on the man. 

Yama prescribes the punishment for women of the hrahmana and other 
castes for intercourse with s Udra males or the like: 

The king should have that woman devoured by dogs at the place of 

* the executioners ( candalas ), who, being overpowered by passion, seeks 
as dra (for intercourse )) That brahmana woman who resorts to a" 
< vais ya or kgatriya (for intercourse) would have her head shaved and shall 
be marched on an ass ( through the streets ), 

‘ Vrgala ' means ‘a s'"üdra'; ‘ vadhyaghitinah’ means ‘ executioners’? 
the meaning is ‘at the place where executioners live’, In the Candrikg 
( Smrti-candrka ) it is said that this fine is inflicted for excessive attachment 
(to the paramour). Yajiayalkya (II. 283) declares the means of determin» 
ing ( the fact of) adultery : 

Aman is to be held (caught) as guilty of adultery by the fact of his 

caressing the hair of another's wife or by fresh signs of lust or by the cons 
_fession of both. 


1. 'Nisküsinf' isexplaincd as ‘a female slave not rostraincd by her master’ by 
Madhavacirya.and others. The Mayulkha follows the Madanaratna. 

9, 'Ary& woman means ‘a woman belonging to the threo higher castes.’ Ap. Dh. 8. 
Il, 2. 8. 1 and 4 distinguishes between Arya and S'üdra. Tho Mit. and Vir. read 
“antya ova which means that the s ūdra would himself become an ambyaja, The force of 
‘ ava.’ is this that ho is not liablo to be punished, 

3. This is Bi. p. 867 v. 15. 

4, Her punishment would be tho same as is proscribed fora male who makes the first 
overttres. 

5. Compare Gautama XXIII, 14 and Manu VIII, 371, 

* P. 250 ( text) ' 
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From the expression ' dvayoh ' ( occurring in Yàj ) it follows that even 

if one of the two admits adultery there is no certainty. As regards slander 

Yajfiavalkye (II. 989 ) says : 

For uttering & ( true ) slander about a woman a man should be fined a 

- hundred panas and two hundred if he makes a false accusation For inter- 

course with beasts he should be made to pay one hundred and one who 

- has intercourse with a distressed woman ( even if she be one's own wife ) 
or a cow should be fined the middling amercement: 


Also ( Yaj.48J. 293) 
Ifa man has intercourse with a woman in an improper part and if one 
voids excrement before a male the fine* is twenty-four panas and the same 
(is the fine) for intercourse with a female ascetic.” 


' Dinam ` means ‘ distressed woman, even one's own wife, The mean- 
Jing is ‘ one who voids excrement and the like before a woman.’ 


^. Thus ends (the section ) on adultery. 


Now begins (the section) on duties of husband and wife. 

Punishment for the husband's abandoning a wife possessed of good 

qualities is thus declared :* 

If a man leaves a wife who is obedient, not sharp-fongued, skilful, 
possesBed of virtues and solely devoted to her husband, the king should 
place him ( on the right track ) by means of punishment. 

Yajfavalkya ( I. 76 ) says: 

-+ He who deserts a wife that carries out his commands, who is diligent, 
mother of an excellent son and speaks pleasantly shall be compelled to pay 
the third part ( of his wealth to her); or if he has no wealth he shall be 
compelled to provide maintenance for her.* 

The same author ( Yaj. I 77 ) says with regard to women: 
Wives should do the bidding of their husbands. This is the highest 


1. Both the Mit. and Apararka take 'strl' as meaning maiden here. Narada ( p. 172. 
v. 86 ) ennumerates the dogas of maidens as‘ affliction with & chronic or disgusting disease, 
deformity, loss of virginity by sexual intercourse, being wicked, having the heart fixed on 
some one else.’ 

9, Nilakantha seems to have read ‘ purtgam.’ But Mit., Apar&rka, Par. M, and Vir, 
read asin the text. 

9. This is Narada p. 184 v. 95. 

4, This isguoted in Savitribat v. Lazmibat 2 Bom. 578 at p. 598 as a mandatory text 
requiring the husband to maintain his wife irrespective of the possession of property, 

* P. 251 ( text ). 
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duty of a wife. Even if the husband be tainted with a deadly sin she 
should wait for him till he is purified ( by expiations ). 


Thus ends the section on duties of husband and wife. 


“Now begins the ( section on) gambling and prize-fighting.' 


Yajfiavalkya (II. 201) says: 


The king should enforce payment of the stake property won in & public 
assembly of bettors presided over by a master (of the gaming house), 
when the king's share ( in the stake won) has been paid up ( by the master ) 
and not otherwise ( when carried on secretly and without sabhika ). 


'Prasiddhe' means ‘not in secret’; 'dhürtemandale' means ‘in _ 
gaming house '; ‘sabhikeh ' is the superintendent of gambling appointed by the 
king. The meaning is: the king should enforce payment of what is won im 
this manner ( indicated in the verse) and nothing else. The same author 
(Yaj. II. 202) lays down the punishment for him who is guilty of fraud in 
gambling : 

Men who play with false dice and by tricks should be branded by the 

king and banished.” 

'Upadhib' means ‘a trick or fraud.’ Manu (IX. 294) declares the 
punishment if gambling be carried on without the king's permission è 

The king should punish corporally all those who themselves engage in 

gambling and prize-fighting or cause (incite) others to do so and also 
S'üdras who wear the marks of the twice-born.? 

*Dvijaliigam’ (marks of the twice-born) means ‘the sacred thibad, 
uttering the Veda and the like.’ Yàjfisvalkya (II. 208) extends the rules about 
gambling to samdhvaya ( prize-fighting ): 

This very law should be understood to apply to prize-fighting in which 

there is gambling with animate objects. 


1, The difference between día ( gambling ) and sam@hvaya is that the former is carried 
on with inanimate objects (like dice ) and the latter with animate objects (such as cocks, 
rams, bulls, buffaloes, and wrestlers). Vide Manu IX. 223, Narada p, 212 v. 1 and 
Br. 885 v. 8. 

2. Compare Narada p. 218 v. 6, 

8. The attitude of Manu towards gambling was rather uncompromising. But Y&j. 
fiavalkya allowed gambling under the supervision of persons appointed by the king as it 
helped in detecting thieves, Brhaspati p. 885 v. 1 says that gambling was prohibited by Manu 
because it destroys truth, honesty and wealth, but other legislators permitted ib when 
conducted so as to allow the king a share in the stakes. 

* P, 262 ( text). 
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'PrünidyBto ' is an attribute of sam&hvys and the meaning is * sama 
vhaya which is different from it! ( only in this that if is gambling with ani- 
mate objects ). ' 


Thus ends (the section ei) gambling and prize-fighting. 


*Now begins ( the section on ) miscellaneous matters.? 


Yàjüavalkya (II. 995--296 ) says: 

He who either omits or adds anything in writing to tho king's edict or 
who allows an adulterer or thief to escape shall suffor the highest amerce- 
mont. He who defiles a brahmana, ksatriya, vais ya, sdra by feeding 
him with food not fit to be eaten should bo punished with the highesb 
amercement, the middle amercemont, the first amercomont and half of 

“the last respectively. ` 
v 'Abhakgyam' means ' wine, trine, orduro and tho like’ Tho same 
author ( Yàj. II. 297) says: i 

He, who deals in false gold (as genuine), who sells unclean meat, 

should be deprived of a limb and should be made to pay the meer 
a amercement. 
' ' Vimürüsam ' means ‘the flesh of cows and the like.’ In the Mitalgors it 
is Said that by the use of the particle ‘ea’ ( and ) it follows that mutilation is 
also meant ( to be an additional) punishment. Similarly ( Yaj- II. 300 ) 

If the owner of animals with tusks or horns fails to rescue a man ( attack 
ed by such animals), though able to do so, he should be awarded the 
first amercement and double that amount (when he does not rescue) even 
though ( the victim ) cried aloud ( for help ). 

* Vikros'ah’ means ‘crying out’. Manu ( VIII. 296-298) says : 

If a human being were killed (by an animal or car through the careless 
ness of the driver) he would at once incur the guilt of a thief; if such 
large animals as cows, elephants, camels, horses and the like were killed 
( through rash driving ), half ( of the highest amercement ) was to be inflict- 
ed. On the death of minor animals (by rash driving) the fine is two 
hundred: but the fine is fifty panas when auspicious animals (like deer) 


1. It is better to read ‘tad-abhinne’ for 'tad-bhinne'. ‘ Tad- abhinne' would 
mean that samavhya is pranidyiita and that thd rules about the former are not differ- 
ent from the latter. 

2. "Visnu 42. 1 defines prakirneke as what is left unsaid elsewhere, According to Narada 
( p. 214 vv. 1-4 ) pakis Raha comprehends all those matters in which the king acts of his 
own motion without any complaint being lodged «or a suit being filed and whatever 
else that may have been omitted in the preceding titles of law. Vide Brhaspati p. 386 v. 1. 

3, Mit. explains ‘ vim@insa’ as ‘ unclean moat mixed with dog's flesh, while 
Apararka explains it as the flesh of the village pig and tho like passed off as excellent mat, 

* P. 268 (text). 
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and birds (like pigeons and parrots) are killed.  *Five müsss is the fine 
for one who kills an ass, goat or sheep.! The fine is one masa for killing 
& dog or hog. 

It is to be understood that this fine ( was to be paid) after paying to 

the owner the price of the animal killed. Yajfiavalkya (II. 301) says: 

He who charges the paramour (of a woman in his family ) asa thief 
should be made to pay a fine of five hundred and he who lets him off after 
taking money from him should be fined eight times that ( money )? 

' Upajivya’ means ‘having received.’ 

The king should banish, after cutting out his tongue, that man who pro- 
nounces an imprecation of misfortunes on the king or who runs down the 
king or who divulges the king's secret counsels ( Yaj. II. 302 ). 

‘ Anistam’ means ‘death and the like’; dkros'ah means such things 

as saying ‘may you lose the kingdom.’ Manu ( IX. 275) says: 

Men who rob the king of his treasure, men who obstinately oppise his 
commands and those who are in league with his enemies should be punishdli 
by various modes of punishment. 


Yajfiavalkya (II. 303) says: 


The punishment for him who sells what was on a dead body, likewise 
for him who strikes his preceptor, and, for him who seats himself on the 
king's vehicle or throne is the highest amercement. 


' Mrtangalagnam’ means ‘the clothes and the like on dead body’. 
The same author ( Yaj. II. 804 ) says: 


The punishment for him who puts out both eyes of a man, for him who 
obeys one that is hated by the king and for a s'Gdra who makes his liveli» 
hood by passing himself off as a brahmana is a fine of eight hundred? 


+The meaning is: (the fine) for one who puis out both eyes, who 
does an act forbidden by the king and for a 8 dra who makes a living by 
the mode of life of a brahmana. In the Mit&ksarü a smrti is quoted to the 
effect that if a stdra put on the sacred thread for securing a meal at a 
sraddha he should have imprinted on his body with a heated rod a line 
resembling ( the position of ) the sacred thread The same author ( Yaj. Il. 
805-806) states the punishment for those who wrongly decide litigations : 


1. Kulltike explains that the fine was five silver m&sakas ( and not of gold). A silver 
masa was equal to two krsnalas. Vide Manu VIII. 185. 

2, Both Mit. and Apararka explain that he who through fear of infamy to his family 
or in order to save from publicity the reputation of his women says ofa paramour that 
he was a thief was to be fined. 

8. ‘ Rajadvistides'akrt ‘is explained by the Mit. as one‘ who being an astrologer 
(and not an elderly relation or friend of the king) makes a prophecy of impending misfortune 
as to the king. Ifa s’tdra, in order to secure a meal, wears the sacred thread and the like 
he was to be punished, 

* P. 254 (text). t P. 255 ( text). 
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Having again investigated (i. e, reviewed ) those litigations that were 
wrongly decided, assessors (and also judges ) together with the party ( do- 
clared by them to be) successful should be fined by the king twice the 
amount ( that was ) in dispute.” If a man who was justly defeated (in a 
litigation ) still thinks ‘I am not rightly declared to be the losing party’ and 
again comes to court, he, when again defeated, shall be made to pay a 
double fine. 


Here (in all verses about fines) the mention of a number without ex- 
press statement of the object (to which the number refers) is to be under- 
stood as referring to panas Pana is a piece of copper equal to a karsa, 
from (the verse) of the lexicon ( of Amarasimha ) ‘a pana is the word applied 
to a copper piece equal to one karen.” A karga isa fourth part of pala, And 
a pana is (in value) as defined by Bhüskarac&rya? ‘20 cowries make a kükini 
and four kakinis make a pans.’ As regards the fines designated the highest 
and the like, Yaj- (I. 866) says: 


The highest fine is a fineof 1080 panas, the middling one is half of it 
and half of this last is declared to be the lowest. 


Moreover in case it is impossible to award adequate punishment for 
offences already described by means of the fines of the indicated magnitude 
(by Yàj.) even a greater fine may be inflicted, as Apastamba says ' they say 
that danda is so called because it represses; by means of it the king should 
repress those who are not repressed.” So also Narada (p. 215 vv. 10--11) 
states a special rule when the punishment is confiscation of all property : 


* The weapons of soldiers, the beasts of burden and the like of carriers 
of goods, the ornaments of prostitutes, the various musical instruments 
of professional musicians, and whatever is a tool for anybody and by 
which artisans acquire their livelihood—all these a king is not entitled to 
to take even when he confiscates the entire property. 


Yajfavalkya (YI. 807) states what is to be done with a fine levied unjustly : 


1. ‘ Vivadat &c.' may also mean ‘twice the amount of the fine that was inflicted in 
the litigation that was wrongly decided.’ 

9. This occurs in the Amarakos'a 2nd kinda, vais'yavarga. Amara says that five 
gunjas were equal to one misa, 16 māsas were equal to karsa and four karsas made one pala; 
two things are stated about a pana viz, iis weight as copper and its price. 

3. This is part of verse 2 in Bhaskaracirya'’s Lilavaii, where a table of values is given 
viz. 20 cowries = a k&kini, 4 kikinis = a pana, 16 panas — a dramma, 16 drammas 
=a niska. 

4. This is really Gautama XI. 28. The derivation of danda from ‘dam’ is ascribed 
in the Nirukta to Aupamanyava ( II. 2 ). 

6. The principle underlying these verses has been accepted in modern times in the 


execution of decrees by attachment and sale. Vide section 60, proviso b of the Civil Proce- 
dure Code ( of 1908 }. 


* P. 256 ( text ). 
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M. p. 156 11. 24-39 


The fine that has been obtained by a king unjustly should be offered 
by him to Varuna making it thirty times as much and should be distribut- 
ed by himself among brahmanas.” 

The meaning is: let him first mentally offer thirty times as much to 
‘Varuna and then let him give the money to brahmanas. 


Thus ends ( the section on ) miscellaneous matters. 


In the madhyades'a (middle regions of India) famous for meritorious 
actions and situated in the vicinity of the auspicious confluence of the Carman- 
vati (Chambal) with the Yamuna, stands the famous city of Bhareha, where 
rules the king Bhagavantadeva who is devoted to the lotug-eyed god ( Visnu ). 


Thus ends the Vyavahüramaytükha ( ray of judicial matters) in the ( work ) 
Bhagayadbhaskara composed by bhatta Nilakantha, who was com- 
mended by Bhagvantadeva, the lord of kings, an ornament of the 
Sangara race, (Nilakantha) who was the son of bhatta Sankara, 
the head jewel of panditas, and the leader among those 
who had crossed beyond the ocean of the Mimamsa 
system and the son of the learned bhatta 
Narayana styled jagad-guru. 


1. Manu (IX, 244-245) gives the reason of this procedure. Varuna is the divine 
lord of punishment who rules over kings and a brahmana who has fully mastered the Vedas 
is lord of the world. Varuna is styled *r&jan' in the Rgveda and is regarded as noting the 
good and evil deeds of men. Vide Rgveda VII. 49. 3. 
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Important Sanskrit words 


and the names of Sanskrit works and authors are put 
in italics, 


Abettors, who aro, 260. 

Abhidhdána, lexicon, 5. 

Abhiéüpa, charge of a grave crime or wrong 
42. 

Abhisasta, charged with the commission of a 
grave sin 42. 

Abhiyokir, complainant or plaintifi 41, 

Abuse, 251-253, 

. of three varieties, 251 

Acarita, mode of recovering debt, explained 
210, 

Acquirer, double share of,’ when wealth ac- 
quired with detriment to paternal estate 
187. 
gots two shares 169. 

Aot VII of 1866 (Bombay ), 2145 4, 2187 1. 

Act V of 1879 ( Bombay ), 248n 2. 

Act XXI of 1850, 1915 3. 

Act VI of 1878, 2295 3. 

Act 1V of 1898, 14in 2. 

Act XII of 1928, does not apply to cases 
governed by the D&yabhagea 191n 3. 
recognises only lunacy and idiocy from 
birth as grounds of exolusion from inheri- 
tance, 1915 3. 

Act II of 1929, does not atiect sister's position 
in Bombay 162n. 

Act XXX of 1980, 1355 2. 

Adhana, making a pledge or mortgage 224. 

Adhi, pledge or mortgage with possession 
often a synonym of bandha 1975 3. 
varietios of 202, 

Adhibhoga, a kind of interest 1981 1. 

Adhilekhya, dead of mortgage or pledge, 23 

Adhivedanika, kind of stridhana, 937 1. s 
defined 1775 1, 178. 

Adhyagni, kind of stridbana, defined 177. 

AdhyGvahanika, kind of stridhana, defined 
176, 177^ 3. 

Adityss, twelve, 48. 

Adityapurana, 199n T. 

Adopted son, cannot succeed to his materna] 
dnm in natural family 1237 1. 


even among s'üdxras gots, according to Bom- 
bay, one-fourth when natural son born sub- 
sequently, 1167 4. 
gets equally with aurasa son among s üdras 
in Bengal and Madras 116n 4. 
is divested, on adoption, of property which 
is absolutely his but is ancestral, according 
to Bombay decisions 1217 2. 
not divested of property which is absolute- 
ly his, though ancestral, at time of adoption 
according to Madras and Calcutta 1217 2, 
122n, 
should perform the s‘raddha and other 
rites of his adoptive father alone 123. 
succecds lincally as well as collaterally in 
adoptive family 128» 1. 
succeeds to the brother of his adoptive 
mother 123n 1, 

Adoption, a brahmana can take ksatriya boy 


in, according to Medhatithi 107. 
all consequences that are Que to connection 


with the pinda in the case of the natural 
father, cease on. 1225. 

by man having a grandson suffering from 
congeniial and incurable dumbness in- 
valid, according to Bombay 109n 8. 

by unmarried man valid 1095 3. 
dattohona, whether absolutely necessary 
for validity of 1101 2, 

by Kanoja Brahmana widow without datia- 
homa held invalid when boy of different 
gotra 110» 2. 

eldest son could not be given in, accord- 
ing to ancient and mediaeval writers 182. 
eldest son could not be given in, acoord- 
ing to Vijti&nes' vara 107. 

of eldest son allowed by decided cases 
1072 5. 

even of one of the same gotra must be be- 
fore marriage (in Madras) 120n. 

even of a s'üdra not allowed after marriage 
(in Madras) 120^. 

father alone can give in 104, 
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gotra of natural family has to be consider- 
“lin marriage even after 1227, 

Hindu, who has become Mahomedan, can 
give his son in 1042 1. 

involves a complete severance of child ad- 
opted from the family of birth 1047 1. 

is made for spiritual purposes and has an 
unseen result 1052 4, 

mother alone oan give in, when father not 
living 104. 

of a daughter by a brahmana held invalid 
1085 2. 

of girl not allowed by Mayükha 108. 


of married asaguira boy nllowcd in Bombay 
Presidency 1905. 
vf à married man having a son, docs not 
transfer that man’s son to tho adoptive. 
family 1207. 
of an only eon held invalid at one time by 
the courts 111, 111n 1. 
of an only son, now held valid 111» 1. 
of daughtor's, sister's, mother's sister’s 
son prohibited to three higher castes avcord- 
ing to all High Courts 1187. 
of daughter's and sister's son allowed io 
brahmanas and others by Dvaitanirnaya 
113m. 
vf daughters or sister's son held valid by 
custom even among brahmanas 1132. 
of son valid, cven though wife of adopter 
pregnant at the time 109n 3. 
remarried widow cannot give in, ber sun 
from first husband 104n 1, 
requires actual giving and taking of boy 
101» 1. 
rites of, described 132-188. 
sanction of Government not necessary to, 
by Kulkarni 1167 3. 
who may be given in 132. 
who may give in 181-132. 
widow's power of, comes to an cnd when 
1187 1. 
Adrsta, unseen result of a religious act 91» 
1, 191. 
Adultery, 265-270. 
by fraud, punishment for 265. 
with certain women relatives held to bea 
mahapstake ( mortal sin ) 268. 
Adverse possession, property acquired by a 
woman by, whether stridhana 1777. 
Agama, mode of acquisition of a document 
&o, 27. 
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Agamyah, meaning of 49, 49m 1. 

Agents, to conduct litigation, when allowed 11, 

» when not allowed 11. 

Agnipurina Tin 4. 

Aitareya-brülumana 69n 8, 1430 2, 195n 1, 

Ajnipaira, document of command 46. 

Ajyabhaga, 188m 3. 

Ajyotpavana 133r 1. 

Akara, original and authoritative works on 
as’astra 1807 4. 

Akramodha, meaning of, 194, 1945 1, 

Aksepa, reproving ( female slaves etc.) 80. 

Akula, a kind of faulty roply (inconsistent) 
15. 

Amara, author oia lexicon 82, 84, 92, 274, 

Amūtya, councillor, qualifications of 4, 
must belong to one of the three regenoratc 
castes 4. 

Amendment, of plaint, allowed until reply of 
defendant is presented 13. 

nanyüésritadravyah, meaning of, 218n 1. 

Anapükarma, not giving 2. 

-liiga, subsidiary matter 105» 14, 

-ltigula, equal to cight yavus or throe grains 
of rice placed lengthwise 61. 

Annals, of Bhandarkar Institute 1115 2. 

Antecedent debt, meaning of 216n 1. 


-Inupalabdhi, a means of proof 28n 2, 
AnuSaiiga, meaning of 170n 2. 
Anu$ayah, roscission 2, 


Anuvüda. a variety of arthavada, 51n 3, 111. 
2, 100n 2, 18223, 231, 239m. 

Anwvüdaka, that merely repeats ( what is 
already well-known ) 77» 3. 

Anuvédya, subject 79, 79x 2. 

Anvadhana, placing of fuel sticks on cou- 
secrated fire 109. 

Anvadheya, kind of stridhana 178, 183m. 

Anvüdhipatra, deed of submortgage 24. 

Anvühita, meaning of, 2097 3, 210, 228n 3. 

Anvaya, method of 172» 5. 

Apad, meaning of 105n 1. 

Aparürka, 15» 1 and 2, 1651, 19n 1, 34n 4 
&c. 

Apastamba-dharma-sttre 20n 1, 111n 2, 166, 
1942 5, 242m 1, 2527 8, 2697 2. 

Apastamba-grhya-stira 1095 1, 1195 3. 

Apastamba-srauta-sitra 189n 3. 

Apaviddha, a kind of secondary son, 103. 

Apayüirital, meaning of 198, 198” 1. 

Apostate, from the order of ascetics, if 
brahmane, was tobe banished, according 
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to KAtyRyana 29365 3. 
from the order of ascetics became a slave 
of the king 236» 8. 
Aprasiddha, a fault in a plaint 13. 
Apratibandha ( daya } defined 86, 
Apratisthita, meaning of 155. 
Aptipa, preparation of flour and ghee 148n 1. 
Arbitrators, punished if cheating through 
friendship or covetousness 957. 
Arghya, water offered by way of honour 495.1. 
Arjuna, marriage of, with Subhadra discuss. 
ed 198-199, 138» 1. 
Argo, form of marriage, 18911. 
Artha@Sastra, science of politics 6. 
rule in conflict of, with Dharmas-atra 6 
Arthavida, expatiates upon a vidhi 79m 4, 
262n 1. 
indicated by particles like “va” or ‘vai’ 
269n 1. 
three'varieties of 2827. 
Artisan, liability of, for loss of materials 
given for being manufactured 225. 
Astidhya, incapable of proof ( plaint )-13. 
Asahaya, 108n 1, 208n 2. 
Asara, a kind of faulty reply (opposed to 
reason, or void of substance ) 15. 
Ascetic, heir of 167. 
punishment ;for sexual intercourse with 
female 268n 1 
Asedha, restraint or arrest, 9. 
four kinds of 9. 
persons who are exempt from 9. 
punishment’for breaking 9. 
restraint by;king's order 212. 
Aframas, four 167n 1. 
Assault 253-255. 
Astrologers, liable to fine 256. 
Asura, form of marriage, defined 1897 1, 
not approved even for s'üdras 189n 1, 
Aávalàyana 146. 
Absvalüyana-grhya-sütra, 49n 5, 88n 1. 
Aávalayana-érauta-sütra, 111n 2, 199n 9. 
Atadpusasamj m kind of bahuwrahi 146n 


Atatayin, whois 261, 261n 4. 
who is not a brahmana, may be killed in 
self-defence or if he steals a field or carries 
away one's wife 262, 

Atharvaveda, 261n 4. 

Atibhüri, & kindof faulty reply ( very pro- 
lix) 15. 

Atideóa, principle of 51n 8. 

Afmabandhus, 164, 


-279 


preferred to pitrbandhus 164. 
Attestation, on a document, how made, 
of an illiterate witness 25. 
Atyalpa, a kind of faulty reply ( very eon- 
cise ) 15. t 
Aupamanyava 274 n 4. 
Aurasa, meaning of 103. 
Avadana, offering 49. 
Avakraya, delivery to another for hire 224. 
Avaruddhà, meaning of, 158 n, 268, 268 n, 2. 
Avasathya, grhya fire 145. 
Avyüpi, a kind of faulty reply ( not meeting 
all particulars ) 15. 
Baddhakrama, compact series of heirs 160 4: 
Bahuvrihi compound 674, 
kinds of 146 n 4. 
Bailee, not liable if deposit lost through the 
act of God or the king 221. 
Bairagis, 167 n 2. : 
Bala, expedient for recovering à debt 209-210 
Bala, ù person of sixteen years or less 44. 
Balambhatta 10511, 161 n 1, 937 n 1. 
Balambhat{?, commentary on the Mit&ksara 
108 2 1. 
doctrine of, that the word brother in Y&j 
about heirs includes sister, not followed by 
Bombay High Court, 158 1 2. 
Bandhus, are bhinnagotra sapindas 1607n. 
as heirs 168, 
enumeration of, only illustrative 164 n1, 
etymological meaning of, 166” 1. 
ex parte paterna preferred to ex parte ma- 
terna 165 n. 
in order to take as heirs must have mutua- 
lity and must be related to the deceased 
directly through themselves or their father 
or mother 164 n 1. 
male, of same class preferred to female 
165 n. 
meaning of 168 n 8, 197, 197” 8. 
of three kinds 164. 
preference based on spiritual efficacy when 
of same class even where Mit. applies 165 n. 
sapinda relationship in ease of, extends 
up to only five degrees 164 n 1. 
Ranishment, as punishment 40. 
as punishment for adultery by fraud 265, 
as punishment for embezzling property of 
gana 248. 
as punishment for a brahmana thief 259. 
as punishment for those who pronounce 
imprecations on king or divulge his seoretg 
218. 
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for playing with false dioe 271, 
proper for br&áhmana offender 261, 
of br&hmana, for‘apostasy how effected 296. 
for those who live by taking bribes and for 
assessors pronouncing unjust decisions 256 

Banner, festival of, in honour of Indra 47 n 8 

Baudhayana, 190 

Baydhayana-dharma-stira 115 n 5, 128 n 1, 
158111, 187 2 8, 194 n 1, 196, 256, 261 n 2 

Baudhayana-grhya-sitra 262 114. 

Bauddhos 38. 

Bonares, S'aükara is presiding deity of v. 2, 

Bhagalekhya, deed of partition 23. 

Bhagavata-purana 91. 

Bhaktadüsa, meaning of 298 7 1. 

Bharuci, 103 n 1. 

Bhasa, plaint 12. 

Bhaskarücürya, 914. 

Bhattoji, 124 n 1 

Bhavanatha, a mimarmsaka 77. 

Bhavya, what is used in future or what is to 
be accomplished 112 2 1. 

Bhavya, what is to be made to exist 120, 121 
ni. 

Bhogalübha, 198 » 1. 

Bhogyüdhi, 206, 206 n. 1. 

Bhoja, called Dh&res'vara, a great patron of 
literature 78 n 2, 

Bhrgu, 39, 210, 220, 236, 258, 261. 

Bhritna, meaning of 262 n 4, 

Bhuta, an existing thing 112” 1, 

Bijin, meaning of 127 12. 

Blindness, if nob congenital, did not exclude 
from inheritance even if incurable 192 n., 

Borradaile, 6 » 2. 

Boundary, even one may settle 
acceptable to both 247, 
marks of, are either visible or concealed 247 
^9, 
means of indicating 247, 
one man should not undertake upon him- 
Self to settle 247, 
settlement of, by a person held to be false, 
if he was visited with divine or royal is- 
pleasure within three fortnights 248. 
special rules about characteristics of wit- 
ness g8 to 247, 

Boundary disputes, 247-251. 

Bow, equal to four cubits, 2465 1. 

Bows, kinds of 66. 
lengths of 66. 

Brahma, form of marriage, essence of, is in 
gift of bride to bride-groom 84s 3. 


if he be 
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is in vogue among ksatriyas 84. 
Bralhmacürin, heir to 167. 
of two sort& 167n 1. 
Brahmana, advorse possession noms against 
a, learned in the Vedas 80. 
adulterer punished with banishment «nd 
branding but not liable to death 968. 
became s'üdra after selling milk for three 
days 91n 1. 
could not bo made the slave even of a 
hr&hmana 286. 
could do menial work for a learned br&h- 
mana. but not impure work 236. 
could marry, according to Manu, girla of 
all four classes 97” 1. 
duty of, to give opinion as to causes, though 
not appointed by king as member of court 
4. 
estate of heirless, does not go to king, but 
to other br&hmanas 153. 
estate of heirless, goes to king in modern 
times 1537 1. 
even coming to kill, cannot be killed in 
Kali age 262, 
following certain professions should be 
treated as s'udra when witness 89. 
if guilty of theft to he branded and banish- 
ed 959. 
if learned, is master of everything 229, 
95m 1. 
may take up arms in self-defence, for pro- 
tecting women, for removing hindrance to 
dharma 262n 1. 
not liable to he killed, even though he was 
an Biatayin 261. 
not liable to be made a slave 236, 
offering oblation into fire for a fee on be- 
hali of a s’tidra, condemned 115, 
poison ordeal not to be administered to 44, 
proper punishment for, 261, 
sin of killing of, could not be expiated by 
any prayas‘citta 2627 1. 
unable to pay fine, is to be banished 40, 
wealth of heirless, went to other br&- 
hmanas 166 
wealth of heirless escheats to king in modern 
times 166n 3. when ātatāyin, whether 
could be killed 262—268. 
Br&hmanas, of south marry maternal uncle's 
daughter 7. 
of central India became hired labourers 
and ate cow's flesh according to Br. 7. 
of Eastern India ate fish 7 
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peculiar privileges of 88x 2. 

Prahmayajiia, meaning of 1461 2. 
avery member of even an undivided family 
was to perform separately 1474. 

Branding, as punishment for brahmana 
guilty of theft 259. 
as punishment for playing with íalse dice 
9271. 
for brahmana who becomes apostate from 
sannyasa 236. 
as punishment for sexual intercourse by 
fraud 265. . 
for theft not resorted to, if proper praya- 
Scias undergone 259. 
of mark of dog's foot for theft 359n 8. 
of marks 2617 2. 

Breach, of contract of service 235-29, 

Brhad-Visnu, 155m 8. 

Brhan-Manu, 180. 

Brhaspati, 3, 4, 5 kt. 
criticizes Manu 141n 4. 

Brhat-samhitt, 470 3. 

Bribe, promised, need not be given even 
though object accomplished 234. 

Brother, does not include sister for purposes 
of inheritance 158. 
does not include son of the same mother 
but of a different father 158 1. 
full, succeeds after parents 157. 

Brother’s grandson, not included in brother's 
son 150m 1. 

Brother'sson, takes along with the brother, 
according to decided cases, under the 
Mayükha 1597, 

Bühler, Prof. 110r 1, 

Burden of proof, in several kinds of reply 15- 
16. 

Burning, on a bed of grass, punishment for 
kidnapping women 258. 

Cak&ra-vrddhi, compound interest, 198n 1. 

Caritra-bandhaka, 205, 205n 2. 

Cattle, owner of straying, had to pay wages 
to ihe person who guarded them 228, 

Catuspatha, cross road or thoroughfare, 249, 

Causes, of litigants, order in which to be 
heard 11. 

Champerty, punished 11, lin 2. 

Charms, against enemies 2617 4. 

Chattels, three kinds of, in relation to theft 
965. 

Civil and criminal matters, no clear-out dise 
tinction between procedure in 8n 3. 

Civil Procedure Code, 9&6 1, 1121, 19n 1, 
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40n 4, 274n 5. 

Oloth, permissible reduction in weight of, 
when given for embroidering or drawing 
figures 224, 4 

Clothes, worn by deceased father should be 
given to him who partakes ofjhe s'r&ddha 
to the father 140, 

Coaxing, ar an expedient for xecovering a 
debt, to be employed in whateases 210. 
Colebrooke, translated nibandha as corrody 

TBn 6. d 

Compact series of hoirs, ends with hrother's 
son 161. 

Concubine, entitled to maintenance from es- 
iate of paramour against heirs if connec- 
tion exolusive and continuous up to death, 
99n 1, 152n 2. 
has no right of maintenance against para- 
mour during his lifetime 153%. 
in order to ge maintenance need not have 
resided in the same house.with her para- 
mour's wife, children &bj 158n. 

Confiscation, as punishmont for ombezzling 
property of a gana 243, 
as'punishment for murder 260. 
as punishment for rape 264. 
of property, as punishment for s'üdr& 
having sexual intercourse with a woman 
of a higher caste 267. 
of whole wealth, for kidnapping a married 
woman 2658, 
what property not liable to 974. 

Conqueror, entitled only to tax on land and 
not to ownership of land 81. 

Contract, of service, breach of 285-289, 

Contract Act ( Indian ) 208 n 1, 222, 224 12, 
225, 230 n 1, 244 n 2, 

Conventions, established by king, examples 
of 242 n 2, 
established by king or local usage” should 
be observed by brahmanas, if not opposed 
to their dharma 242. 
examples of 242 2 2. 
of guilds and corporations to be maintained 
by king 212 
of horse-dealers, to impose a tithe on them- 
selves and their customers 242 n 2. 

Conversion, to Mahomedanism does not 
cause logs of right to inherit by virtue of 
act XXI of 1850, 192 ^. 

Ooparcener, who is fifth or seventh in descent, 
may geb his share if he and his ancestors 


lived in a foreign country 96. 

Coparcenery, limits of Hindu 95, 95 x 2. 
root idea of 78 » 8. 

Corporal punishment, 
for stealing one hundred palas of gold, 
silver etc. 259. 
for stealing. precious stones 259. 
for s'tidra wearing the peculiar marks o 
br&hmanas ( such as sacred thread ) 271. 
for theft of corn 258. 
not awarded to br&hmanas 261. 

Corrody, as translation of ‘ nibandha ' 25 

Counterclaim, by defendant 18. 

Court fee, in ancient Hindu Law 212 n 2. 

Cow, flesh of, enten by br&hmanas of Ma- 
dhyades'a 7. 
owner of, not to be fined ifit strays during 
festivals or s’raddhas, 246. 

Creditor, if a brahmana or king, was entitled 
to precedence over other creditors 218. 
if several, recovered debts from debtor 
according to priority in time 218, 
not fined for trying to recover admitted 
debt by private expedicnts 211, 
procedure to he followed hy, in lending 
money 197. 
putting under restraint a debtor who should 
not be restrained was liable to fine 212, 

Crow, popularly supposed to hawa only one 
organ of eyesight 87. 

Cida, a swrhsk&ra by tonsure of head, por- 
formed generally in third year 119 n 3. 

Custody, of documents 27. 

Daksa, 282, 236. 

Damdupat, rule of 201, 201 n 2. 

6 tule of, applies even to non-Hindu debtors 
under Deooan Agriculturists’ Relief Act, if 
they be agriculturists 201 72. 

Danalekhya, deed of gift 28. 

Danda, equal io four cubits 64. 

Pars’ a-s'rüddha, 147. 

Dasa, a slave 85. 
fifteen kinds of, according to Narada 85 n 1 

Düsapatra, deed of serfdom 23. 

Diisi, a concubine 86 » 1. 
meaning of 98 21. 

Düsiputra, according to earlier Calcutta cases, 
meant only the son of a slave and not ofa 
continuous concubine 99 n. 
according to latest case, means son ofa con- 

tinuous concubine 99 m. 
does not include illegitimate daughter 99 n 
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Dattaka, 104-183. 
defined 104. 

Dattaka, Kevala, bas sapindas relationship for 
seven generations and five generations res- 
pectively in the adoptive father's and adop~ 
tive mother's family 129. 

Dattaka, 108. 
of two kinds 120. 
only male ean be 108. 

Dattakacandrikü, 111 21, 116 7 4, 

Nattahoma, may be performed after actunl 
giving and taking 110 « 2. 
not absolutely n.cessary for valid adoption 
if gotra of boy to be adopted same as adop- 
ter's 110 n 2. 
not necessary in adoption among g'üdras 
11522. 

Dattakamimdmsü 1yn1 and 5, 11673, 
130 2 3. 

Daughter, adoption of, invalid, 108, 108 » 2, 
adoption of, by naikins 108 1 2. 
custom of appointing as son, now obsolete 
103 2 1. 
inherits:after widow 155. 
means in succession ‘legitimate daughter * 
155 » 2. 
not debarred from inheriting by reason og 

unchastity 155 n2. 
of brahman! wife took stridhana of her 
step-mother of different caste even if latter 
had a daughter of her own 185. 
of wife of ksatriya caste took, according to 
some, stridhana of her step-mother of vai- 
s'ya caste even if the latter had issue 
1857 2. 
unmarried, succeeds to stridhana in pre- 
ference to married, 184. 


Daughters, after marriage, have no legally 
enforceable right to maintenance from 
father's estate 175 n 1, 
as heirs under D&yabhago 155 n 8. 

Among married ones, rich ones postponed 
to indigent ones 155. 

indigent, preferred over those well provid- 
ed 184n 8. 

no distinction in Mithila between rich 
and poor as heirs 155» 3. 

of persons excluded from inheritance en- 
titled to maintenance till matriage 197. 
sueceed as tenante-in-common 155n 9. 
take absolute estates in Bombay Presi- 
dency, but limited onep elsewhere 165n 2, 
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unmarried, preferred to married ones 
155. 

Daughter’s childron, succoed to stridhans 
in the absence of daughters 185. 

Daughter's daughter, held preferable hoir to 
etridhana as against son's son 184n 1. 
proferred to daughter’s son as heir to stri- 
dhana 184 21, 

Daughter’s son, as heir 156. 

Daya, defined 8b. 
two kinds of 86, 

Düyabhaga 79n 2 and 3, 80n 3, 141n 3, 180n 
2, 186n 1, 189» 2, 190» 1, 1967 1. 
differs from Mit&ksar& 92n 8, 89n 2. 
holds that reunion takes place only bet- 
ween those expressly stated by Brhaspati 
168n 1. 
specifies only two times for partition 8821. 
theory of, that thore is no ownership by 
birth in ancestral estate 79, 792 2 and 3. 

Diyabhaga, partition of heritage, defined 86 
does not include division of profits by 
traders 85. 

Düyatattva, 81n2. 


Death, as punishment for adultory with a 
woman of a higher casto 265, 9266. 
as punishment for gurutalpaga 268. 
as punishment for kidnapping a maiden 258 
as punishment for murder 260. 
as punishment for rapo 261. 
by being devoured by dogs, as punishment 
for brahmana woman willingly having in- 
lercourse with s'udra 269 
punishment of, for kidnappiug a maiden 258, 
punishment of, for ofience of being a cut. 
purso a third timo 267. 
punishment of, for untouchable man hay- 
ing soxual intercourse with brahmana wo- 
man 269, 


Dabt, contracted for family by uncle, brother 
or mother must be paid by all cosharcrs 
221. 
due to any creditor other than a brahmana 
was to be paid to king, if ereditor diod 
heirless 2217 4. 
due to a brahmana creditor must be paid 
to other brahmanas if creditor die without 
heirs or relatives 221. 
due to lust, defined 2172 1. 
due to wrath, defined 2177 1. 
evil results of non-pay ment of 214. 
husband's liability to pay wife's 220. 
incurred for family even by ə slave, or 
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pupil, had to be paid by head of family 220. 
liability of wife, mother or father for hus- 
band's or son's 220. 

of father, if not immoral, binding on son 
and his share in ancetral property 2165 1. 
payment of, by instalments 211. 

private expedients for recovery of, were 
allowed only if debt admitted by debtor 
210. 

Debt, man owes to his anecstors 108, 1087 1. 
owed to ancestors paid off by birth of a son 
108, 112» 1. 

Debtor, claiming judicial investigation was 
not to be confined by creditor 212. 
complaining against creditor Ni KE 
mitted debt by private expedients was to be 
fined 211, 
could be kept in restraint before an assemb- 
ly of people according to usage 910. 
ifa poor brahmana, was not tg be madc to 
liquidate debt by manual labour for ore- 
ditor 211. 
of higher caste was not to be made to work 
for a creditor ofa lower caste 211. 
should work for a creditor of his own or 
higher caste 211. 
when confined, was to be let out for meals 
or answering calls of nature 210. 


Debtor and creditor relation, none betweon 
members of joint family, 148. 

Debts, to be paid by him who takes estate 
of the deceased 218 «1. 
contracted on same date to be paid raicably 
213, 
enumeration of those who are responsible 
to pay 217. 
father's, when son not liable to pay 216-217 
incurred by father for trade newly started 
by himself, are binding on son's intcrost 
according to Bombay decision, but P. .C. 
holds otherwise 217 «1, : 
modes of recovering debts sanctioned by 
ancient sages 209. 
of parenis to be paid by!sons and grandsons 
186 n 1. 
of the deceased, to be paid by the man 
who took his widow 21821 
owed to gods, manos and sages 19521. 
part payment of, to be entered on back of 
document 218. 
payment of, on partition 184. 
propositions as to father's or manager's 
debts 21621, 
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recovery of, discussed by Narada under 
seven heads 197 » 2, 

Deecan Agriculturists’ Relief Act 901 7 2. 

Decisions, of Bombay High court, criticized 
911, 1185», 19152. 
of P. C. criticized 102 n 1, 118 n 1, 164 & 1, 
216 n 1. 

Deed of boundary, 25, 
of debt 23. 
of peace 28, 
of purifieation 23. 

Deed of conventions, 23. 
of gift . 28, 
of partition 28. 
of purchase 23, 
of mortgage or pledge 28. 
of service 23. 

Defamation, vide under ‘ abuse ' 
mere truth ofssertion no defence in charge 
of 953n1. * 

Delay, in hearihg witnesses and causes rc- 
sults iu great sin to king 38. 

Deposit, 222-935. 
care required of him who takes 222, 
must be delivered intact to the depositur 
222. 
person who uses it for'his benefit was liable 
to pay interest and also fino 221, 

Devala, TJ, 90 n3, 95, 97, 178, 131, 182, 
195. 
text of, is basis of Dayabhaga theory 79 n 3. 

Dhares' vara,, held view that ownership arose 
dh partition and not by birth 73. 
held view that ownership was understood 
from 6’astra alone 771 1. 

Dharma, expedient for recovering debt 209. 
flowers aud sandal paste to be red in 
worship of, in ordeals 59. 
means isfa ( religious purposes ) and pūrta 
( charitable purposes ) 2851 1. 
ordeal of ( image or picture of ) 73-75. 

Dharma-bhrüiü, meaning of 167. 

Dharmadhikarana, hal of justice 3. 

Dharmapravrtti, a work 147, 147» 1. 

Dha maśūsira, king to liston to exposition 
of 6. 
rule, in conilict of, with arthas’astra 0. 
rule in conflict between two toxts of 7. 

Dhata, balance, etymology of 59, 

Dhvajahria, meaning of, 188. 
is impartible 138, 

Dike, may be constructed on another's land 
in certain circumstances 250. 
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Disturbance, of enjoyment of & house door 
or market, not allowed 9248. 

Divyatativa, a work of Raghunandana 43n 4, 
47n 8, 49, 7423. 

Deaitanirnaya, a work of S'aüksra-bhatia 
118”, 114. 

Document, when another and new one to be 
substituted for prior one 26. 
witnesses not allowed to prove orally a 
matter in case it is entered in 91. 

Documents, embodying transactions how cx- 
ecuted 25. 
evidencing debt to be returned to debtor 

when debt paid off 218. 

genuineness of, how established 26. 
in one's own hand, valid without attesting 
witnesses, 24, 
in another's hand, characteristic of 24. 


must be produced from proper custody 
270 3. 


of three sorts, according to Brhaspati 22. 
of two kinds, according to Vasigtha 22. 
of two kinds, according to Narada, viz. 


made in one's own hand and ia another's 
hand 94. 


roy al, four kinds of, according to Vasistha 20. 
royal, peculiarities of 25. 

the only means of proof, as to convontions 
of pitgas, guilds ete. 21. 

what are vitiated 27, 

Dumbness, if congenital and incurable, was 
a ground of exclusion from inheritance 
192n 2. 

Dütaka, & kind of witness 82, 

DeyGmusydyana, 
adoptive and natural mother both entilled 
to succeed together to 120n 1, 


form of, obsolete according to Maundlik 
120n 1. 


form, not obsolete according to judicial de- 
cisions 120» 1, 

is the ordinary form of adoption among 
Nambudri brahmanas 1202 1, 

natural mother preferred as heir to bandhu 
of adoptive father 120n 1. 

means one given in adoption with condition 
that he is the son of both 120 

power of adopting in form of, not confined 
to brothers 120n 1. 

takes estate of both giver and taker, when 
there is no aurasa son to cither 124, 

takes only a fourth of the share, when 
there are aurasa sons to both giver and 
taker 124, 
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to offer s'/rkddha to both giver and adopter 

and their ancestors 124, 

was tooffer one pinda and intend it for 
-both giver and taker 124n 1, 

Dyuta, explained, 2, 271n 1. 

Earnest, when forfeited 205n 2. 

Edict, royal; see under ‘grant.’ 

Ekacchéyaérita, undertaking 
several liability 208. 

EkaSega, meaning of 157^ 1, 
may be of dissimilar or similar objects 
158 n 2. 

Kka-tirtha, meaning of 167. 

Ekoddista, explained 124n. 

Emperor, cannot give away tho whole carth 
oven in visvajit sacrifice 82. 

Epigraphia Indica, 24» 8, 949m 2. 

Equity, of superior force to the bare Ictter of 
the law 7z 1. 

Evidence, latent defects of, must be pointed 
out at time of adducing by the opponent 36, 
not allowed to be adduced after proceeding 

almost finished 40. 
Evidence Act (Indian) 277 1. 
Exception, has, according to some, the same 
province as the rule 170. 
Exclusion, from inheritance 191-197. 
from inheritance, grounds of 192. 
Experts, to decide causes of merchants, 
craftsmen etc. 8, 
Father, cannot make a gift even of ancestral 
movables 805 3. 
kept mistresses of, are not to be allotted at 
& partition 140. 

liability of, for son'a debt, 220, 

may dispose of his self-acquisition at his 
will 88. 

promise of, for a religious purpose must be 
carried ouf by sons 184. 

recovering property of his grand-father lost 


joint and 


to the family is entitled to hold it as self- _ 


acquired 88, 

succeeds after ihe: mother, according to 

Mit&kgar& 156. 

succeeds in default of daughter's son and 

before mother, according to Mayiikha 156. 

two shares for, according to Narada 91. 

Fellow-student, isheir 166. 

Festival, of banner in honour of Indra 47 58. 

Fiction, of certain texts referring to another 
Yuga 92 

Findet, of treasure, rules as to 229, 

Fine, double for assaulting a man of a higher 


Q, 


gb 
caste 453. 
double for assaulting wives of others bi 
whatever caste 253, : 


double where several strike down one man 

255. 

extent of highest, middling and lowest 

according to Manu and Yaj. 28821. 

figures of, in smrtis refer to panas 274, 

for abuse of learned brahmanas, Vedas and 

king 262. 

for abusing a brahmana, when the abuser 

belongs to a lower olass 252, 

for abusing a man of same caste 251. 

for a man publicly accusing parenta or 

elders of a sin ( even though accusation be 

true ) 252, 

for adultery of various grades 266. 

for allowing a thief to escape 272. 

for beating or injuring or kidljug beasts 255, 

for brahmana abusing a agin pf a lower 
class 252, 

for brahmana having sexual intorcourse 
with an untouchable woman 267. 

for breaking limbs or piercing orgdns of 
Sense 254, 

for change of pleading 18. 

for charging the paramour of a women in 
one’s family as a thief 273, 

for conversation between a man and woman 
when forbidden to talk 266, 


for creditor putting under restraint a debtor 
claiming judicial investigation 212. 

for debtor, who though well-off does not 
return a debt 212. 

for defiling a tank, holy place or garden 250 

for destroying a boundary or encroaching 
on it 260. 

for disturbing another's wall, 

balcony, watercourse &c. 3248. 

for employing a man of a higher caste aga 
slave 287. 

for false witnesses and partial arbitrators 

267. 

for goldsmith when gold and silver given 

to him for heating becomes less than the 

standard allowed 224, 

for him who is defeated on review of pag 
ment 274, 

for hired workman, not performing "m 
work, though nob ill 9240. 


drains 


«for husband, sonor relatives taking a wos 


man’s stridhana by force 18), : 
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for inciter of an offence, double of that for 
perpetrator 264. 
for injuring trees belonging to another 955. 
. for judges and assessors wrongly deciding 
cases 274, 
for labourer leaving off work before stipu- 
lated period 240. 
limits of: lowest, middling and highest 36 
DE 
for loss due to herdsman's fault 245. 
for master dismissing servant before stipu- 
lated period, 240. 
for merchants concealing blemishes in goods 
or selling old articlesas new 256. 
for negligently killing a man or beast 272. 
for not coming as a witness after agreeing 
to come 39-40, 
for not cultivating a fleld taken on rent 
9251, 
for not obeying summons as defendant 10. 
for obstructing a public road or committing 
nuisance thereon 249, 
for one who denies or conceals a deposit 
221. 
for openly calling an outcast an outcast or 
æ thief a thief, even if true 259-58, 
, for person making a pledge of same thing 
to two persons 204. 
, for pointing out defects of witnesses after 
they have deposed and not before 36, 
| for pointing out faults in faultless witnesses 
84, 
ior purchaser who cannot produce the 
Beller or who cannot prove sale in market 
overt 227, 


Ere on the king's throne or vehicle 


. for selling a brahmana woman, or enslaving 
+a woman of a respectable family 287. 

for selling a faithful female slave who ia 
"unwilling to leave 287. 

for selling false gold as real 272, 

for selling unclean meat 272, 

for sexual intercourse with the nurse of 
, one’s child or wife of one's attendant 237. 
, for stealing corn 258-259, 

for striking in such a way that blood comes 

: oub 254. 

for striking one’s preceptor 278. 
tot striking with a stick 9254. : 

for s ūdra who, makes his livelihood by 

, Bassing himgeliofi asa adis odd 278, 
for taking bribes, 984 r, 
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for tampering with royalediot 272 
for those who manufaoturo false jewels, 
coral or gold 257. 
for threatening to injure the limbs or organs 
of sense 252, 
for threatening to strike with the hand or 
a weapon 254, 
for throwing ashes, mud or dust or an im- 
pure thing 253. 
for usurping a house, tank, garden or field 
by intimidation 250. 
for vicious man talking with anothor’s wife 
266. 
ior washerman wearing articles given for 
washing or selling them 224 
to be paid by one who claimed an article 
as his when it was sold to another by a 
third person 226. 
to be paid by owner of straying cattle and 
beasts 246. 
for witnesses falsely settling boundary 248, 
half for assaulting one of lower class 254, 
half for an offender who admits offenco 
of abuse and promises not to repeat it 253. 
half for women 266, 
higher for cutting trees growing near tem- 
ples or boundaries 255 n 4. 
higher when one of lower class abused 
another of higher class 252. 
highest for cutting off ear, nose, eye, tonguc 
hand &c. 253, 
if unjustly obtained by king, was to be 
offered to Varuna and distributed among 
brahmanas 275. 
increased according to the part of the body 
affected by the throwing of certain impure 
things 254. 
middling for injuring or wounding the 
limbs or senses 258. 
Fines, figuras of, refer to panas when nothing 
else specified 10, 274, 
for stealing or destroying articles of various 
grades of value 268—264. 
for theft of animals 258. 
Fire, grhya or Gvasathya 145 n 2, 
ordeal of 60—65. 
is to be kindled in Vedic sacrifices on gold 
and not on bare ground 282%, 
Fires, srauta, are three 1457 2, 
Fourth share, given to adopted son, if, surasa 
born afterwards, meaning of 116% 4, 
of an unmarried sister on partition, moane. 
~ ing of 102,.102% 1, 103 1, 
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Praud, vitiates all transactions! and makes 
them liable to be annulled by courts 284. 

Free man, when becomes slave 986. 

Full brother 
if reunited with deceased takes whole estate 
as against & half-brother re-united 171, 
though not re-united takes in preference to 
father, though re-united, according to Luck- 
now High Court 178 5. 
though not re-united, takes along with half- 
brother, if re-united 172. 

Funeral rites, must be performed by him who 
takes wealth as heir 167, 

Galava, 262, 

Gamblers, playing with false dice fined 256. 

Gambling, 271-272. 
allowed by Yaj. under restrictions 2715 3. 
condemned by Manu 271n 8. 

Gana, assembly of brahmanas 2495 1, 

Ganaka, accountant, qualifications of, as a 
sabhya 4, 

Ganes’a, 48, 

Garbhaddsa, one born of & dist, a concubine 
85, 8521, 298n 1. 
gift of, not possible in primary sense 8b. 

Garga, 234. 

Gautama, 77, 87, 98, 99, 1035 2, 127, 198, 
140, 143, 165, 160, 167n 1, 174, 184, 187n 
8, 190, 193n 1, 1945 5, 198» 1, 200, 201n 
2, 226n 3, 2287 1, 2297 2 and 4, 238, 2847 1, 
246n 3, 2527 2, 

Gayatra Saman, 74. 

Gender, of a word in a rule not to be insist- 
ed upon generally 109» 1. 
to be insisted on, in certain cases 1097 1. 

Ghana, & complicated method of repeating 
the Veda 187 1. 

Gharpure, Mr., 40n 3, 118m, 114n 1, 1175 1, 
1287 1, 1697 4. 

Ghatasphota, prescribed in the case of one 
guilty of high treason 1987 1, 

Gift, allowed only of what remains after 
providing for the food and clothing of one's 
family 288. 
for dharma without specifying an object 
held void for uncertainty by modern deci- 
sions 285 1. 
idle, defined 217n 1. 
in marriage of bride to bridegroom is figura- 
tive 84n 2. 
of a man’s everything forbidden 293, 
ni objects declared to be unfit for giving 


yey 


away made the donor liable to pr&yas' ojtís 

282. 

of son {in adoption ) is to be understood 

in a figurative sense B4. 

of ortti, forbidden 998, - 

of wife and children prohibited 895 2, 

promise of, to a brahmana enforced by 

courts in ancient India 238. 

promised by a man, even when afflicted 

with disease, for a religious purpose was 

enforceable after his death 235, t 

though promised, need riot be delivered if 

donee does what is forbidden by & ‘etre 

283. 

under Hindu Law held to be invalid with- 

out delivery of possession in earlier éased 

but not go in later 2357 1. 

what are not proper subjects of 291. 

Gifts, law of, considered under four heads 292 
resumption of, condemned 261. 
seven varieties of valid, according to Narada 
283, 23 
sixteen varieties of invalid 288. 
that are void and may be cantelled 234. 

Gopyüdhi, meaning of 2025 2. 

Gotra, kgatriyas had no special, but their 
purohita’s: 11142. 
may have one, two, three or five pravaras, 
1975 8. 
of natural family to be considered in marri- 
age even after adoption 122^. 

Gotraja, meaning of 169% 2. 

Gotrajas, are either sapindas or sam@nodakas 
159% 2. 
not confined to males, but include widows 
of gotrajas in Bombay 1602. 
succeed after brother's son 159. 

Goiraja sapindas, who are 160%, 

Govindacandra, king of Kanoj, 612 1. 

Grammar, based on usages of the people 169, 

Grandmother, does not include step-grand- 
mother as heir, 161 7. 
inheriting maiden grand-daughter's stmt- 
dhana takes an absolute estate 1915 1. 
noi entitled to share when father and sons 
come to & partition 941 2. Y 
share of, on partition 94, 
succeeding to son’s son does not taka 
wealth as stridhana 1612. 

Grandson, liable to pay grandfather's debt 
only to the extent of the principal 214, 
not liable to pay panais s suretysbip 
debt 207, 


388 


pays only principal, if he received no as- 

sets, according to Brhaspati 214” 4. 
Grants, royal, how executed 25. 

when issued by officers 26. 


Great-grand-mother, Mayükha is silent about 
168n 1. 

Great-grandson, not liable to pay any debt of 
great-grandiather, if no ancestral estate 
received 2077 3, 


Grggt-grandson, need not pay debt of great- 
grandfather 214, 

Guardigit ad litem, for minors, lunatics eto. 
1h 

Gadha, a kind of witness 81. 

Güdhaja, a kind of secondary son 108. 

Gujerat, right of privacy, recognised in, 
in modern decisions 249n 1. 

Guna, accompaniment 108. 

Gurutalpaga, (guilty of the sin of violating 
guru's bed) who are 268. 

Haláyudha, 84n 8 
author of MIm&Bins&sarvasva 1037 1. 


Hathsapada, vermilion, 62n. 

Hand, out off, as punishment for theft of 
gold ete, 259. 

Hand-writing, comparison of 26, 

Hanging, as punishment 257. 

Haradatta, commentator of Gautama 87. 
1247 1, 140^ 8, 190» 2. 

Harinatha, author of Smrtis&rao, 116. 

Hürita, 9n 2, 16, 17, 29, 62, 80, 88, 89, 93. 

Harga 2458. 

Heirless property escheats to king 166, 

Hemüdri, 195, 198n 1. 

Heretics, are Bauddhas and Jainas 2425, 

Heritage, determination of 77. 

Hetu, inference 27, 

High treason, one guilty of, how dealt with 
by hiskinsmen 198 1. 

Hindu, having a son, can give him in adop- 
tion after becoming a Mahomedan 104n 1. 

Hindu Heirs’ Relief Act 214n 4, 2187 1. 

Hiranyakas ipu 91n 2. 

Hiranyaksa 91n 2, 

House, built on another's land after paying 
tent, may be taken away by builder 241. 

Husband, deserting a good wife was compell- 
ed to give a third part of his estate to her 
or if poor, to maintain her 270, 
deserting a good wife was to be punished 
by king 270. 
bas no! !dominion over wife's strtdhana, 
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except in famine, disease, in imprison” 
ment and except for indispensable religi- 
ous duties 181. . 
is not master of stridhana when the 
children of the woman are alive 87, A 
to give starving maintenance to fallen wife 
154. 
when liable to pay wife's debts 220, 
Husband and wife, duties of 270-71. 
Idols, daily worship of, is single for the 
family, when undivided 146. _ 
Illegitimate son, of any one of the three 
higher castes, not entitled to a share even 
after his death 99, 
ofa Hindu frome Mahomedan mistress, 
not entitled to succeed 99n. 
of g'üdre, can form coparcenery with 
legitimate son 987 1, 
of s'ūdra from a married woman, whose 
husband was living and connived, not 
entitled to share 98» 1. 
of s’tidra, does not succeed collaterally 
99n. 
of s'tidra, gets half of what a legitimate son 
actually takes, according to Bombay deci- 
sions 99n, 
of s’udra, according ta P, C. gets half of 
what he would have taken if legitimate 995. 
of s&'üdra, only entitled to share, if connec- 
tion not incestuous:or adulterous 98-99n 1, 
ofa'udra, rights of 98-99. 
of s'ūdra, shares equally with the widow 
of his father, if no son, daughter or 
daughter's son left 987 1. 
takes half ofa legitimate son when there is 
a legitimate son or daughter or daughter's 
son 9821. 
Imitation pearls and jewels 256. 
Imitation jewels, selling of, punished 257. 
Impalement, for house-breaking at night and 
theft 957, 
for those who make others captive, or forcib- 
ly carry away horses or elephants or kill 
others 260, 
Impartible property, what is 135-141. 
Indian Antiquary 81a 4. 
Indrasthina, meaning of 471 8. , 
Inheritance, grounds of exclusion from 
191ff. 
Insanity, need not be congenital, in order 
to operate asa bar to inheritance 1927. 
Instalments, to pay off a debt, when allowed 
211, 
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Interest, allowed by law in certain cases, 
even when there was no stipulation 198ff. 
oapitalisation of, was allowed by ancient 
Hindu Law 211^ 1, 
depends on the usage of the country 
201. 
heavy, for borrowers who travel through 
forest or by sea 198. 

Kinds of 1987 1. 

limit to maximum recoverable at one time 
201, 201a 2. 

no unanimity among sages as to rate of 
201n 2, 

rate of, varied according to caste of bor- 
rower 198, 


1 
usual rate of, 95 th part of the prin- 


cipal every month when there is a pledge 
198, f 
varied according to the thing lent 200. 

Interpretation, of ‘one having dark hair and 
son should conseorate fires’ 129, 1237 1. 
of ‘he measures half inside and half out- 
side the vedr’ 1285 3, 

Intoxication, as & ground for exousing an 
offence 254, 

Isia, sacrifices and other religious acts 141, 

Jaimint, 42n 9, 58n 1, TIn 4, Sin 4, 8521, 
106n 8, 109» 1, 11271, 11421, 1156n 5, 
116n 1, 198» 8, 1475», 1607», 1627 2, 982m, 
2627 1. 

Jünapada, & kind of document; same as 
laukika 22, 

Jatü, a complicated method of repeating the 
Veda 187” 1. 

Jayapatra, & decree of a court 25. 

Jimitavahana, held view that ownership did 
not arise by birth but on partition 78n 8, 
79n 1. 

Jüüti, kinsmen 11745 1. 

Joint concerns, 229. 
proportion of payment in certain 280. 

Jolly, Dr. 40n 8, 47n 4, 24Tn 4, 256n 8. 

Judgment, see under jaypatra 
review of 274. 

Judicial administration, is based on usages of 
people 169, 171. 

Judicial proceeding, civil or criminal 185 8 ê 
four stages or parts of 17. 

Jyotistoma, 105r 3. 

Kaimutika-nytiya, a fortiori argument 2622 
2, 

Kali, actions prohibited in 91, 1985 1, 


t 
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Marriage by higher caste males of girls of 
lower castes forbidden in 97” 1. 

secondary sons except datiaka prohibited 
in 104. 

Kali age, killing even an &iat&yin brahmana 
forbidden in 268. 

Kalika, kind of interest 1987 1. 

KGlikapurana, 49, 44, 61, 68, 119. 
passage of, on adoption, held of doubtful 
authority 119” 2. 

States four propositions ge WB ifon 
119” 8. 

Kalpataru 32m1, 61, 125,240 ape: A 

Kamalakara, author of Nirpayasindhu 91n 
2, 146n 1, 16172, 

Kümasiuti, prayer to Kama 189. > 

Kamya, acts 80n 2. e 

Kündünusamaya, 58n 1c 

KGnina, &kind of secondaty son 103. 

Kamyagata, 189, 189n 1. ' 

Karana, court, 6, ' j 

Kürand, a kind of reply Í Bpeocial plea ) 14. 

Kürità, a kind of interest 198, 

Karkaáü, meaning of 150a 3. 

Karsnajini, 125. 

K&s't, S'aükarabhatta was teacher in 1,v92. 

Kithaka-samhita, 110, 961m 4. 

Küiydyana, 3, 4,5 ko. 

Kütyayana-árautasutra 55n1, 90n39. 

Kautilya, 6n 2, 26n 1, 187 8, 209 » 4. 

Kautumbika, general family servant 286. 

Kügikd, kind of interest 198 n 1, - 

Kevaladaiiake, one given in adoption with- 
out any condition 120. 
established by reasoning though not ex- 
pressly named 127. 
should perform obsequies and s'r&ddha of 
adopter alone 120. 

Khandadeva, commented on Jaimini 85n 1,’ 
holds that a garbhadasa may be subject 
of gift 85 « 1. 

Khapuspa, sky flower, a symbol of gift what 
is absolutely non-existentl v 4n. 

Kidnapping, of a male, punishment for 258, 
of women how punished 258, 

King, abuse of, fined 252, 
as ultimate heir to heirless wealth, except 
in ense of brahmanas in ancient times, 
166, 
could dispose of lost article found by his 
officers or article left by a person unknown 
after three years 228, 
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debt due to, had precedence :over other 
debts, except those to bráhmanas 218. 
duty of, to bring learned brahmanas in his 
kingdom and to provide livelihood for 
them 249, 
entitled to receive a sixth, tenth or twelfth 
part for articles lost and: kept by his officers 
996. .- i 
- final arbiter of boundary if other means 
fail "Sus, 
funotion of, when judge appointed to decide 
causes 5, ` 
lord of everything 22. 
‘means anyone of whatever caste who has 
authority to protect subjects 3. 
not to take property of heirless érofriya 
153. 
recovered fine eqral to the:debt established 
against a debtor in a suit when the debtor 
denied the debt 212 2. 
recovered five percent and ten percent from 
debtor and creditor respectively when debt 
was admitted and yeta suit had to be filed 
212, 
should look into causes of litigants 3. 
takes heirless property after providing for 
sraddhas and concubines of deceased 152, 
to decide by his own lights when no 
means of proofavailable 22. 
to decide with the aid oftexperts causes of 
merchants, craftsmen, agriculturists, actors 
de. 8. 
to enforce conventions of guilds and cor- 
porations 242, 
. to restore stolen property 229. 
was to appoint judge when he could not 
himself look into causes 5. 
Kosa, ordeal of 70—71. 
-ordeal of, ‘determines a matter after some 


time 43, 
ordeal, not to be administered to drunkards, 
gamblers, &c. 45. 


ordeal, to beemployed when 41. 

Krama, œ means of interpretation 162 7 2. 
‘of six kinds 162242. 

Krama, a method of reciting the Veda 13721. 

Kratvartha, concerned with the religious act 
itself 105, 1052 2. 

Krayalekhya, deed of purchase, 23, 

Krita, a kind of secondary son 103. 

Kriya, means or burden of proof 15 » 6. 

Kriyavadi, a debtor elaiming judicial investi- 
gation 912, 
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Kroía, equal to 2000 dandas 64. 

Krsna-Dvaipagana, 229. 

Krsnala, also called raktika 940m 2, 

Krta ( interest ), stipulated 198m 1. 

Kririma 108. 
son, recognised in Mithila in modern times 
also 108m 2. 

Ksatriya, cannot accept a gift 83. 
had no special gotra of their own, but 
took preceptor’s 111n 2. 

Ksayadhi, 206n 2. 

K3etraja, a kind of secondary son 108, 104 
forbidden in kali age 1965 5. 
got a share even when father excluded 
from it, according to Yaj. 196. 

Kudava, measure of corn, equal to 12 pra- 
srtis 259n 1. 

Kula, meaning of 248. 
kindred of parties as a court 5n 1, 6. 

Kullüka, 105» 1, 107, 128, 14121, 148n1, 
161n 1, 185n 1, 20872, 229» 9, 248n 3, 
250n 9. 

Kumürila, 12n 3, 
129n. 

Kumbha, measure of corn, equal to twenty 
prasthas 250, 259n 1. i 
Kunti, sister of Vasudeva and adopted by 

Kuntibhoja 1287 1. 


Kupyam, meaning of 151. 

Kusida, usury, derivation of 197. 

Lübha, meaning of, 181» 3. 

Laghu-Hürita, 150. 

Lagnaka, sureby, 197. 

Laksanü, a function of words 88n 3. 
is only afault of word (if at all) and is to 
be preferred to vakyabheda, which is a 
fault of sentence 123n 3. 

Laksmidhara, author of Kalpataru 61n 1. 

Laksya, figurative ( sense ) 121” 1. 

Lameness, if not congenital, was no bar to 
inheritance 192n. 

Land, owner of, to pay price of thing stolen, 
if footmarks of thief have not gone out of 
258. 

Land Revenue Code ( Bombay ) 2132 2, 2472 
2. 

*L&tas, people of southern Gujerat 199n. 
applied the word sister even to a distant 
female cousin 1297. 

Laugaüksi, 140. 

Laukika, a kind of document 22. 

Seven kinds of, according to Brhaspati 93 


84n 9, 85n1, 128r 1, 
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Lekhaka, soribe, qualifications of, ab a sabhya 
4. 

Lekhita, a kind of witness 31. 

Loprosy, as ground of exclusion from in- 
heritance 1925 2. 

Likhita, a witness whose name is placed on 
a document by the party himself 31. 

TLilavati, 61n 2, 974m. 

Limitation, 96. 

Line, threw views about meaning of, in in- 
heritance 1637 1. 

Lingayats, dvyamusy&yana dattaka, prevalent 
among 120n 1, 

Lifigi, one wearing a forbidden mark 196, 
1962 1. 

Litigants, order of recording cases of 11. 
representation of, by others 11, 

Lokapalas, guardians of the worlds 48, 

Lost article, could be recovered within one 
year, if found by king's officers 228. 

Madana, (same as Madana-ratna) 51, 55, 
60, 61, 62, 80, 86, 92, 104, 138, 149, 
154, 167, 169, 170, 178, 174, 175, 178, 
184, 196, 197, 246, 249, 264, 

Madanaptrijaia, 142m 2, 161n 1, 

Madanaratna, 2, iin 8, 32, 66, 89, 91, 137. 
99, 246% 2, 269n 1. 

Madhava, author of Parás'aram&dhavrya 51 
115, 115» 4, 151, 269» 1. 
defends marriage with maternal unclo's 
daughter 1287 1. 

Madhuban Inscription 24n 8. 


Madhuparka, offering of honey and curds, 
made to an acaryaor honoured guest 1327 5, 

Madhyadeśa, country between Himalaya and 
Vindbya 7. 

Mahabharata, 50, 128 1, 179n 8. 

Mahabhasya, 245n 4. 

Mahalaya,, a s'raddha 1472 2. 

Mahapitaka, man guilty of, to be treated 

. as dead by kinsmen 1547 8. 

Mahipatakas, 951m 4. 

Maiden, gifts on betrothal of, how disposed of 
if dying before marriage 190. 
succession to stridhana'of 191, 191 1. 

Maintenance, stridhana of a woman to be 
taken into account in awarding 94m 1. 

Maitr&varuna, an assistant of the Hotr priest, 
who loudly repeats the praises 1127 1. 

Man, who violated the duties of saunyüga 
became slave of the king 2862 3. 

Manager, debt of, binding on members.of 
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family when borrowed for family firm 
even without legal necessity 8n 2. 

Mandala, a country 817 4. 

Manava-grhya 110n 1. 

Mandlik, 169, 2387 2. 

Mandlik, oriticized 1 v. 3n, 6n 9, 8n 2, 155. 5. 
28n 1, 81» 4, 35m 1, 3622, 40n 8, 785 5, 
81n4, 88n 4, 0n 1, Din 1, 1005 2, 1017 1, 
1105 1, 117n 1, 1287 1, 148n 1, 195, 219% 2, 
2501 1, 2527 1. 

Mandalika, a chief whose GEN.” AA 3 
lakhs and below ten 84n 4, , 

Mantra, addressed to Vanaspati 51. 
addressed to Boma bin 1, |, 

Mantras, for prêna-prabidhhi 7th 1. t 

Manu, 2, 3, Tn 2 etc. 
held in high veneration by Brhaspati 1412 
4, 
criticized by Brhaspatt 441 n 4. 

Magqhing, on ass throughMthe stroct, propor 
punishment for brahmana offender 261. 
on ass as punishment for a brahmana wo- 
man guilty of adultory with ksatriya or 
vais ya 269. 
on an ass in the streets, a8 punishment for 
rape 264, 

Marici, 227. 

Marriage, approved forms of 187% 3. 
asura form of, consists in paying bride- 
price to the father of the bride 189% 1. 
eight forms of 1877 3. 4 
four approved forms of, for brahmanas 188. 
forbidden with a girl whose father has the 
samo gotra or pravm a 1271 3. 
gindharva form of, also approved for 
ksatriyas 188. 
is gift of the bride to bridc-groom who ac- 
copts it 88» 1, 847 2, 1897 1. t. 
of a brahmana with his sister's daughter is 
void on the ground of sapinda relation, ex- 
cept for special custom 127» 1. 
of brahmana with a sudra woman held 
valid in modern times 977 1. 
of unmarried coparceners need not be pro- 
vided for ab partition, according to P.C. 
102n 1. 
only forms of, recognised in modern timas, 
are brahma and asura 1897 1, 
presumption as to form is that if isin 
brahma form 84n 2. 
presumption of brahma form, applies even 
to such Mahomedans to whom Hindu Law 

: Qf succession applies 1897 1,._ 
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with one's maternal uncle's daughter, con- 
flict of views about 198n 1. 

Maruts, 48, 

Masa, equal to five krsnalas 2405 2. 
òf gold, was equal to five krenalas 725 2, 
of silver, equal to two krenalas:240n 2. 

Master, liable. for servant's act done for his 
benefit 241, 
liable to fine for not paying wages to his 
servant for work done 241, 

Master and herdsman 245—247, 

Maternal aunt’s son 165m. 

Maternal ungle, is a bandhu 16471, 
succeeds in preference to his son 16171, 
Maternal unele's daughter, eligible for 

marriage among southern br&hmanas 
Maternal uncle’s son as bandhu 165 n. 
Mütrkà, fundamentals, 832. 
Mütrs,seven 48, 182. 
Maula, meaning of,( when applied te wit- 
nesses) 32. 
Maxim, see under Pirva-mimarms& and Jai- 
mini, : 
about the setting apart of grains in view 
of dars'a isti 175. 
of apprehension of a thing not arising un- 
less its attributes are first apprehended 78+ 
of bhuta (already existing things ) being 
mentioned for stating something bhüvyao 
(future) 19122. 
of cattle and the bull 371. 
of cleansing the cup 4222, 109n1, 
of crow's eye 87513. 
of ‘ fire should not be kindled in the middle 
regions nor in heavens’ 292 n. 
of hetuvan-nigadadhikarana 79n 4. 
of ‘ he plants the post half inside and half 
outside the altar’ 168. 
of lamp on the threshold 172. 
of mimémsa that the attribute of a sub- 
ject in a vidhi is not to be taken literally, 
but only illustratively 14478. 
of nisüda-sthapati  115n1. 
of staff and cakes 148, 148 «1. 
singular includes plural 42 72. 
that a general proposition is modified or re- 
stricted by a particular one 268 n 1. 
that in one widhi text the same word can- 
not be used in two senses 88 ng, 84, 158 n1. 
that those that come un-invited should be 
seated at the end 160”, 161. 
that the first consecutive items are to be 
taken in a series in the absence of special 
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reasons 117%. 

that all smrti texts bearing on a topic are 
to be read together' and supplement each 
other 17074, 

that in a single vakyu there is to be a single 
vidhi (‘and not two) 9071. 

that texts stating a reason for a rule are 
recommendatory 11671. 

Mayne, 1862, 23571. 

Mayükha, is of paramount authority in Bom- 
bay Island, Gujerat and North Konkan 
162 n. 

Medhaitsthi, author of bh&sya on Manu, 30 ni, 
10321, 107 n 2, 193, 1401, 196 n1. 

Merchants, appointed as sabhyas ( members 
of court) 5. 

Metals, extent of lossin weight of, when 
heated in fire 224, 

Mimünss, vide under Jaimini; 144 n 3, 158n4 

Mimamesakas, 1, v3, 
regard anupalabdhi as sixth means of 
proof 2872. 

Minor, adverse possession none against 30, 
not a competent witness 33. 

Misjoinder, of causes of action 15, 
when improper 16, 


Mstüksará, 71, 182, 19 n1, 2001 &e. 
accepted by Mayükha expressly 119. 
and Mayükha, differing views of 1008, 
105, 107, 108, 156, 157 n 1, 168, 17172, 
182 n 8, 185, 185 n 3. 

JMithyā, a kind of reply ( viz. of denial) 14. 
of four kinds 14. 

Mlecchas, disputes among, to be decided by 
ordeals well-known among them 45. 

Mortgage, by: father, if for antecedent debt, 
binding on son 92167 1. 

Mother, adoptive, isucceeds in preference to 
adoptive father where Mitaksara is of pars- 
mount authority 1577 2, 
can succeed, even if she remarries provided 
son dies after remarriage 15771. 
does not include step-mother 157” 1. 
entitled to a share , whether partition took 
place during or after father's lifetime 98 n1. 
gets a share, only if actual division takes 
place 93 n4. 
liability if, for son’s debt 220, 
not barred by unchastity from succeeding 
to son 157 1. 
share of, on partition, is not het stridhana 
17672, 
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the reasons of the Mitāksarā for preferring 
to father 15771. 

Mula, seller of an article that is claimed by 
another as his 22675. 

Murali, held to sueceed after all married and 
unmarried daughters, as she was not a 
kanya 183n. 

Murderer, disqualified from inheriting to per- 
son murdered by him 191223. 

Murderers, punished with death and confisca- 
tion of property 260. 

Naigama, trader not opposed to Veda 242, 
242 n. 

Naikins, adoption of girl by, not recognised 
by Bombay High Court 108 72, 
adoption of girl by, held valid by custom 
in Madras 108 7 2. 
property loft by, descends to daughter in 
preference to her son 183 n, 

Naimittika, prescribed on certain occasions 
106 » 2. 
rites, 8072. 

Naisthika ( perpetual student) 167 n 1, 198. 
heir to, 167. 

Naivedya, 49 n 2. 

Nanda Pandita, 11871. 
recognises brother having same mother but 
different father as an heir 15871. 

Narada, 4, 5,8,9 &c. 

Narayana, author of Dharmapravrtti, 14751. 

Nastika, meaning of 2267 3. 

Nautch-girls, are open thieves, 256. 

Nayavweka, a work cf Bhavanatha ‘7. 

Negative particle, meaning of 292 11. 

Nibandha, meaning of, 25, 78 n 6, 142. 

Nidhi, treasure found buried in the earth 
929 n 1. 

Nighantu 85, 184. 

Nigti¢dhartha, a kind of faulty reply ( of mys- 
terious import ) 15. 

Nikgepa, defined 222, 
distinguished from «panidhi 222, 222 n 1. 

Nilakantho, criticized 38, 912, 9523, 127, 
14872, 146738, 1571, 1561, 16112, 18571, 
19371, 21872. 

Niwübadha, disclosing no injury (plaint ) 13. 

Nirartha, meaningless ( plaint ) 18, 

Ni indriya, explained 192 n 2, 198. 

Nirnayasindhu, 1808. 

Nirnikta completely heard though not deci- 
ded 402 3. 

Nirukta, 11021, 2747 4 

Nu vipa, meaning of 17572. 
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Nirvista, what is acquired by agriculture 
trade and service 82. 

Nisada, whois 115, 11571, 
entitled to perform Raudra sacrifice 11g 

Nisk@sini, meaning of 969. ` 

Nisedha, prohibition 281 n 3, E n2. . 

Nusprayojana, giving no cause of action 13, 

Nitimaytikha, composed by Nilakantha before 
the Vyavah&ramnyükha 101. - 

Nitimayiikha, 262 n 5. at 

Nitya, 8072, . 
kind of rites 106 n 8. : 

Niyama, restrictive injunction , 105, 105 n 5, 
10622, 11271. S 
better io construe a passage as niyama 
rather than asa parisaikhya 11271. 

Nayoga, practice of 109 n 2. 

Non-delivery of sold chattel 244-945. 

Non-payment of wages 289-241. 

Nyāsa, often used as synonymous with 
niksspa 221» 1. . 

Nyüya, rule of interpretatioft Tn 1. 

Nyayasudhà, commentary of,Somes' vara on 
Tantravartika 198» 1. X 

Oath, form of, in case of lineis of brah- 
mana and other castes 39. 
is divine proof which determines a cause 
after a time 48. 
man taking, to be declared pure if no for- 
midable calamity due to God or king falls 
on him within fourteen days 75. ? 

Oaths 75-76. 
objects by which taken 43, 75. 
when preferred as means of proof 21, 

Oaths Act ( Indian) 75n 2. í 

Obstructions, in publio roads forbidden 249. 

Offence, none if one beaten beats in return 
or one abused returns it 253. 

Offender, to pay something to the person 
struck and also to pay for medical charges 
255. re 

Ordeal, of balance 50-60. 

Ordeal, of balance, rites of 55. 
of fire, rites of 64-65. 
of heated mass of gold 72-78. 
of kos’a for finding out whether joint estate 
has been conc2zaled by some member 135. 
of poison 69-70. 
of poison or of water not proper for women 
44. 
of water 66-69. 
to be undergone as a general rule by defen- 
dant or accused 43, 
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when again to be undergone 54. 
without fine, when prescribed 42-43. 

Ordeals 41-75. 
all, except kos’a may be administered to 
brSttmanas 44, 
all may be administered to ksatriyas, 
vais'yas and s'udras 44. 
determines matter that cannot be decided 
by human proof 41, 
dharma is principal deity to be invoked in 
48n 2. 
first five qut of nine to be employed in 
valuable méiers 41. 
of two kinds, according as they determine 
at once or after some time 41. 
of nine kinds 41. 
persons fit to undergo 44, 
persons undergoing should fast the previous 
day 50, 
procedure common to all 48-49. 
proper place for undergoing various 47. 
proper times for several 46. 
should be administered by judge in pre- 
sence of king and br&hmanas 50. 
when may be employed 42. 
when to be preferred as means of proof 21. 
when allowable 21. 
when optionally allowed 22. 

w undergone through a substitute 45- 
46. 

which out of nine, appropriate for whom 
44, 45. 

with fine on defeat, 42. 

Oranaments, ownership in, when given for 
wébring to a woman 170n 1. 
worn bya woman during her husband's 
life-time should not be divided by kins- 
men, acc. to Manu 181. 

Outcasts and their sons not entitled to main- 
tenance 195. 

Owner, of article lost and found by king's 
officers could recover it from tho king, if he 
claimed it within one year 228. 
of article lost and found by king could re- 
cover it within three years, if a brahmana 
228. 
of land, entitled to material of house built 
thereon without paying rent and without 
an agreement 241. 

Ownership, causes of, understood from 
worldly usage and not from sastra 77. 


discussion of, useful in determination of 
diya i. 
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in villages and fields belongs to the holders 

of land and not to the king 82. 

is a capacity arising from purchase, accep- 

tance of gift &c. .77. 

noue over one's wife according to Nilakantha 

827, 88,84 n 2. 

exists in one's wife and childron according 

to Mit&ksar& 82 7 2. 

of son in ancestral property by birth 78. 

of trees growing on boundary 250. 

two viewsas to 17873. 

58 n 1. 

Pükhandin, meaning of 242. 
PakgaikadeSavyipi, a kind of faulty reply 
( meeting only a part of the plsint ) 15. 
Pala, equal to 320 gufijas 61-2, 27472, 
Palu, giving of, does not constitute Ssura form 

189 21. 

Pana, is equal to one karsa of coppor in 
weight 274. 
equal to BO Kakinis in valuo274 8. 

Paücagavya, a holy liquid prepared with five 
products of the cow 7321 

Panini, 36 n 3, 101 n 2, 109, 119 n3, 157 21, 
158, 945 n 4. 

Tarāśara, 115. 

Parüfaramüdhaviya, 191, 14 n4,15n1, 99 21, 
928, 4774, 1483n 2, 169, 18072, 190, 
218n, 245 4. 

Parents, have power to give, sell or abandon 
a son according to Vasistha 116. 

P@ribhagika, technical. a kind of stridhana, 
meaning of . 176 » 2. 

Parihüra, meaning of 216. 

Parijata, 92, 92n1, 146. 

Parinüha, meaning of 246. 

Parisakhya, permissive rule 106 7 2, 119.5 1: 
liable to three faults 106 n 2. 

Parivedana, marriage of younger brother or 
sister before elder 194 m 1. 
was a grave sin 194 n 1. 

Pūrthasārathi 58n 1, 84. 

Parties, to furnish surety 19, 
unable to furnish surety were to be kept in 
jail 90. 

Partition, according to mothers 96. 
after deduction for eldest son, not practised 
in the present age 91. 
among sons from wives of different castes 
96 — 97. 
can be effected by father among his minor 
sons inter se 8971. 


Padarthinusamaya, 
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circumstances decisive in proving a pre- 
vinus 144. 

clearly defines the prior undefined owner- 
ship of several members 81. 

double share of acquirer on, even when 
wealth acquired with detriment to paternal 
estate 137. 

fresh, when ordered 149, 

fresh, when concenled wealth found 148. 
four times for, according to Mitāksarī 
88 n 1. 

illegitimate son of s'adra entitled to a half 
Shareon 99. 

made by father, cannot be set aside if proper 
99. 

marriage oxpenses of unmarried copar- 
ceners need not be provided for on, accor- 
ding to P. C. 10221. 

may be claimed even br fifth or seventh 
from common ancestor 96. 

may take place at the choice of the father 
88. 

may take place when the mother is alive 
87. 

of coparceners possible even in the absence 
of wealth by & mere declaration of intention 
86. 

no division ordinarily of wells and rights 
to water at 140. 

payment of debts of father, of family and 
of manager on 184. 

permitted even when both parents are 
living 87. 

per stirpes, 95, 95 n 1. 

share according to fatherson 94 — 95. 
proofs indicative of 148. 

property incapable by its very nature of, 
139 - 140. 

property not liable to 135 - 141. 

provision to be made for sariskaras of 
younger brothers and unmarried sisters on 
101. 

rights of son born after 99-100. 

share of acquirer on, in ancestral land if 
acquired after being lost to family 136. 
share of mother on 98. 

share of step-mother on 93a 1. 

share of paternal grandmother 94. 

takes place even against the father’s desire 
as regards ancestral estate 88. 

time of SC. 

times for, different according to the Mita- 
ksara and the Diyabhiga 88. 
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two times for, according to Daybh&ga 88 n1. 
when reopened 143 n 9 and 3. 
wife entitled to a share on, when husband 
and son separated 92. 
Partition Act 141n 2, nih 
Partner, act of one, binds all partners 230, 
acting negligently or without authority 
was to make good the loss 230, 
Partnership, 229-281. 
Party, a losing 20. 
chracteristies of a falso 20. 
Pürvana sraddha, explained 4 
offerings to three ani aik of the 
mother in 124r. 
Paryudüsa, exception or proviso 292, 232” 1. 
Pasturage, how much ground set apart aa 
246. 
Pas'upatas, 242m. 
Paternal grandmother, first among gotraja 


heirs 161. ^ 
Patita, outcast E 
issue of, becomes patef& ‘except female 


child, according to Vasistha 199». 
rights of, to property safeguarded by Act 
XXI of 1850 121z 8. 


Patra, vehicle or document, 189, 139” 2. 

Paunarbhava, 103. 

Peheva Inscription, 942m 2. E 

Penance, for deposing falsely io e one 
from death 41. $ 

Per stirpes, rule of, applies to suecession of 
daughters’ issue to stridhann 185, 185» 3. 
rule of partition how applied 95n 1. 
is a special rule and does not apply, to in- 
heritance among remote heirs 95n 1. 

Persons, excluded from inheritance are en- 
titled to maintenance 193, 195. 
who have entered into another order { than 
householder's) not entitled to maintenance 
195. 

Pudasiddhs, a medical work 90. 

Pita, means also one who initiates into Vedio 
study by upanayana 180n 5. 

Pitimaha, 10, 41, 44, 45, 46, 47, 48, 49, 50, 
51, 52,53, 54, 60, 61, 62, 63, 66, 67, 68, 70, 
71, 72, 73. 

Purbandhus, preferred to m&trbandhus 164. 

Plaint, amendment of 18. 
contents of, in general 12. 

5 » in suits about immoveable 

property 12. 

characteristics of & good, 12, 
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- to be firs written down on a board with 
chalk by judge 12. 
change of averments in 18. 
containing many causes of action, not 
faulty 18. 
faulty, characteristics of 19. 
to be written down on a leaf oz paper after 
amendment 12. 
rejection of, 13. 

Plaintiff, could put under restraint the de- 
fendant, when 8. 

Pleading, change of 18. 
result of change of, in civil and criminal 
disputes 18, 

Pledge, 202-206. 
forfeited if amount due has become double 
of principal lent or if time fixed has passed 
204. 
if destroyed through fault of creditor, he 
has to pay the price thereof 203. 
if damaged by creditor using it caused loss 
of interest 202. 
if lost or damaged except by the act of God 
or the king, must be restored by pledgee 
208. 
of the gopya kind, if enjoyed by the creditor, 
caused loss of interest 202, 
prior, prevails over subsequent transaction 
of pledge, mortgage or sale if possession 
taken 203” 3. 
when creditor could sell 205. 
with satyankara, 205, 2057 2. 

Pledges, out of two, first in time prevails 204. 

Ploughshare, ordeal of 73. 

Poison, quantity of, administered in ordeal 69 
stages of the workings of 70. 

Possession, 97-90. 
adverse, none against whom 30. 
becomes valid evidence, when accompani- 
ed by a clear title 27. 
different periods of adverse, laid down by 
different sages and writers 307 1. ` 
for three generations, conferred ownership 
when it is uncertain whether it originated 
without title 29n 1. 
in order to be valid must possess five attri- 
butes 28. 
mere, without any title, cannot establish 
claim during human memory 28, 
necessary for validity of a transaction 
against subsequent dealings 2087 8. 
not absolutely necessary to constitute a 
valid gift under Hindu Law 2357 1. 
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the sole moans of proof about use of doors, 
water courses 21. 
was the determining factor in a dispute 
between two pawnees 204, 20471. 
when valid proof of ownership of land 98. 
Prabhakara, a Mimümsaka 1 v. 37. 
Pracürü, way of access to house &c. and 
also pasture 141. 
Pradvivaka, judge, defined 4. 
Praisa, directory formula 1127 1. 
Prajapati, 94, 150, 173, 221, 
Prajnüpanüpatra, writing of request by king 
26. 
Prakwnaka, miscellaneous matters 9797 2. 
Prana, time required for repeating ten long 
letters 54. 
Pramara, sacred syllable om 49. 
Prüpti, meaning of 27. 
Praünyaya, a kind of reply (former judg- 
ment) 14-15. 
how proved 16. 
Prasüda-likhita, writing of favour 25. 


Prastha, & measure of corn, equal to four 
kudavas 259n 1. 

Pratiloma, marriages 977 1, 
offspring of unions of males of lower castes 
with women of higher castes 47, 98. 


Pratiloma union, son of, not entitled to in- 
herit 194, 194a 4. 

Pratinyüsa, explained 224. 

PratSirga, a substitute 938. 

Pratigrava, document of release from debt 
213, 214n1. 

Prativadi, a substitute or agent 11. 

PrattyGsatti (nearness), four meanings of 
1687 1. 

Pratyavaskandana, a kind of reply ( special 
plea), same as K&rana 14. 

Pravara, meaning of, 1275 8. 

Pravaras, of ksatriyas 111» 2. 

Pravaradhyaya 127. 

Prüyaócilia, punishment for offences was 
looked upon as 87» 1. 

Prayüjas, are kratvartha 105n 3. 

Prayojaka, urging motive 106, 1217 1. 

Preceptor, as heir 166. 
not making way for, punished with 
252. 

Pritidatía, kind of stridhana 178. 

Privacy, right of 249. 

Private defence, right of 2581 2. 
right of, extends to causing death 


fine 


261, 
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Privy, not to be constructed very close to 
the wall of another 249, 

Proof, divine means of, not to be resorted 
to when human means available 21. 
either human or divine 20. 
means of 20-21. 
three varieties of human means of 20, 


Property, once vested in a man cannot be 
divested by the subsequent removal of a 
a defect from one who was excluded 19271. 
stolen by thieves, must be restored by king 
229, 

Propinquity, if equal, 
equally 162, 
to deceased, the determining principle as 
to right to succeed 188, 

Prostitution, does not sever tie of blood 1887. 


Prtha, adopted by Kuntibhoja 129n. 
was & kevala dattaka 199n. 


Puga, a village panchayat, defined 5n 1. 
meaning of 242, 2487 1. 


Punishment, corporal, for those who dress 
as ascetics and deceive people 256. 
for abettors 260-61. 
for adulteress is not death but lopping off 
of ears &c. 
for adultery by fraud 965. 
for adultery, varied with the castes of the 
parties 265. 
for brahmana guilty of rape of a brahmana 
woman 264, 
for causing wrongful asedha ( arrest or re- 
straint) 9. 
for embezzling property of gana or violat- 
ing usages of gana 243. 
for falsely disputing a partition already 
made 149. 
for highway robbery 257. 
for him who adduces false witnesses 37. 
for him who does not return a deposit on 
demand or demands a deposit when he 
made none 292. 
for house-breaking at night 257. 
for kidnapping a male or a woman 258. 
for kidnapping a married woman or maiden 
258. 
for kidnapping women 258. 
for murderers 260. 
for one who incites to sahasa 264, 
for one who, though summoned as defen- 
dant, doss not obey 10. 
for pickpocket and cut-purse 257. 
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for putting under üsedha those who do not 

deserve to be so put 9. 

for rape on a, brahmana woman by a ksa- 

triya or the like 964, 

for sexual intercourse with female ascetic , 

light according to Manu and Ysj, but 
heavy according to Narada 968m 1. - 

forsexual intercourse with kept mistress of 

another same as, that for intercourse with 

another's wife 269. 

for slander of a woman, whether true or 

false 270. 

for stealing cows or cattle 258, 

for stealing gold, silver &c. 258. 

for those who expound portents without 

knowing about stars &c. 256. 

for those who give food or shelter to thieves 

or do not arrest them when able 259. 

of cutting of that limb with which s bra- 

hmana is struck by & non-br&hmana 954. 

of cutting of tongue for s'üdra reviling a 

brahmana, or'for loudly reciting Veda 

259. 

of quacks 256. 

when not inflicted for breaking asedha 9. 

Pupil, as heir 166. 

Püranas, 6. 
contain many pratices opposed to smriis 
91. 

Purchase, in market overt was blameless 226, 
may be rescinded within a certain time 
243. 
of article, without examination, could ba 
rescinded within a certain tıme 243. 
time allowed for rescigsion of, of various 
articles 243, 

Purchaser, 
from an unauthorised slave or from a bad 
character or at a low price, was guilty like 
a thief 226. 
had to produce the seller or to prove sale 
in market overt, in order to escape the 
claim of the real owner 227. 
to bear loss, if it be due to his own fault 
244. 

Purport, means for arriving at the correct 
purport of a passage 1247 1. 

Pirta, tanks and works of public utility 141 

Pu ugartha, concerned only with the agent 
or his motives, 105, 1057 2. 

Piürvühna, the first third part of a day 4771. 


^ 
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Pürvá-mümnümsd, 42 n 2, 51n 2, 82n 2, 
83n 3, 84, 84n 1, 85, 90 n1, 105n 8, 112» 1, 
191» 2, 193, 145n 1, 170a 2. 

Pürvapaksa, plainb 19. 

Pürvavüdin, plaintiff or one who enjoyed 
first 1971. 

Put, hell, son saved father from 108 5 1. 

Putra, stands for son, grandson and great- 
grandson 109 73. 

Putresti, tc be performed before adopting a 
boy if Lis cūdā performed in family of birth 
119 n 3. 
not necessary according to decisions 119 n 2, 

Puirikaputra 103. 
of two kinds 108 - 104, 

Quacks, punished like thieves 256, 

Raghunandana, author of Divyatattva 49n 4. 

Raghunandana, 49, 56, 6192, 74 n 3, 81 2. 
was styled Smarta 115. 

Rüjamürga, defifed 249. 

RBüjas'dsana, siyal writing of three kinds 
23. 

Raksasa, form of marriage, wherein bride was 
forcibly carried away 84 9. 

Rateable distribution of assets of debtor 213, 
218 « B. 

Reasoning, is of greater authority when two 
Smrtis are in conflict 7. 
if decision void of, loss of dharma results 7, 

Receipt, of instalments of debt paid by 
debtor were to be passed by creditor 213. 

Recognised agents for parties when allowed 
11. 

Religious duties, of brothers, who have not 
kindled sacred fires, are single and not se- 
parate 145, 
of undivided persons, are to be performed 
separately for each in case ofs'rauta and 
grhya fires 145. 

Religious rites, are one and not separate in 
the case of undivided coparceners 144. 

Remarriage, of widows, takes place by custom 
218 n1. 
of widows, prohibited by Manu 218% 1. 

Reply, blending of several kinds of 16. 
burden of proofin the several kinds of 15-16. 
of defendant to be written down in plaintiff's 
presence 14, 
of four kinds 221, 14, 
what isa faulty 15. 

Rescission of purchase 248 - 944. 
of purchase of land 243. 

Res Judwata, 15. 
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plea of, how proved 16- 

Resumption of gifts 231 - 225. 

Re-union, none possible, between sons of sepa- 
rated brothers 168, 
requisites of 168. 

Re-united member, succession to, is by sur- 
vivorship 1687 5. 

Review, of judgment 274, 

Rgveda, 51. 5171, 55, 56, 57, 58, 60, (801, 
110, 188, 275 wT, 

Rice, ordealof 11-72. 
employed only where dispute relates to 
money 7172. 

Riktha, meaning of 177, 771 5. 

Rikthagrahah, meaning of 218. 

Rites, religious, of three kinds 80 » 2. 

Robbers, on highway, hanged by the neck 
from tree 257. 

Rudra, called atatayin 261 n 4. 

Rudras, eleven 48. 

Rudradhara, author of S' uddhiviveka 115% 1, 

Rule of, of division per stirpes applies to 
daughter's issue succeeding to sttidhana 
185. 

Rule, that Mitaksara and Mayiikha to be 
construed so as to harmonize with each 
other wherever reasonably possible 159 n. 

Rules, about constructing privies, urinals, 
pits &c. near houses 249. 

S'abara, bhasya of 8473, 851, 100 n. 
bhasya of, commented on by Bhavanatha, 
T] n 2. 

S'abda, grammar, 5. 

Sabha, hallof justice, 8. 

Sabhika, superintendent of gambling appoint- 
ed by king 270. 

Sabhyas, members of court appointed by 
king 4. 
numberof 4. 
qualifications of 4. 

Sadhyapüla, a bailiff, duties of, 5,8. 
wastobeas'udra 6. 

Sahasa, heinous:offence —260 — 265. 

Sühasa, adultery and harshness of speech and 
assault are varieties of, 2- 3. 
four kinds of, 8, 260. 
heinous or felonious offence, implies force 
260 » 1. 
three degrees of 260. 

Sahodhaja, 108. 

Sais'iris, are subdivisions of Katas who are a 
branch of Vis vamitra gotra 128 m. 

S'ükala, 146. 
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Sakti, the primary function of a word 158 n1. 
S'akya, literal sense 1911. 
"Sakulyas, 921. 
Bale, ‘by one intoxicated or mad.or do- 
pendent is voicable 245. 
made without ownership is to be annulled 
226, 
may be voidable if for inadequate price 944, 
when liable to rescission 245. 
Sale without ownership 225 — 229. 


Samühvya, explained 2, 271 1. 


SamBnodnka, to ba preferred to bandhu 168, 
168 n 2. 

Samünodakas, meaning of 163, 168 n 2. 

Sümaveda, 1472. 

Samaya, usage or compact 241. 

Samagamayükha, a work of Nrlakantha 91. 
discusses things forbidden in Kali age 91. 

Samayünapükarma, non-violation of conven- 
tions 241. 

Sambandha, relation of parties after a tran» 
saotion 27, 


Sambandha-tativa, a work of Raghunandana, 
115 n 8, 

Sampratwath, a kind of reply ( viz. of admi- 
ssion or confession ) 14. 

Sawhfarana, defined 249. 

Sanmsküjas, what are obligatory 102 » 1. 
of sisters ta be provided for by brothers out 
of ancestral estate 102. 

Samskara-kaustubha, 118 n 1. 

Samskêramayakha, 121 n 2 

Sathsrsta, two meanings of viz, full brother 
and one re-united 172, 

Samvaria 6. 

Sannd, a settled convention or usage 249 n. 

Sathoit-paira, deod of conventions 23. 

Sandigdha, a kind of faulty reply (ambiguous) 
15. 

Sandhw-patra, deed of peace 23. 

Safigraha, a work 22, 

Safgrahaküra, 121, 

Sankalpa, meaning of, 132. 

S'afikara, bhagya of, on Vedintasttra 160 n. 

S'ankara, father of Nilakantha 1 vv.2— 8, 
118 n. - 

S'añùka a, the presiding deity of Benares 1v9. 

S'aükha, TO, 88 n 8, 186, 174, 190. 

S'ankha-Likhuta, Gl, 89, 91, 14172, 199, 
268. 

Sünndyya, mixture of curds and milk offered 
to Indra 4974. 
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Sannyüsin, staf and deer-skin are among 
peculiar marks of 25675. 

Samnda, meaning of, according to Mitaksara 
link - - 
whoever is nearest to the deceased is the 
heir 101. 

Sapindas, are either gotraja or bhinnagotraja 
160 2. t 

Sapinda relationship arising from having 
particles of the body of the same common 
ancestor 159 n 2. 
ceases with the seventh 163. 
extends only up to five degrees in case of 
bandhus 1064 n]. 
extends to seven degrees on fathor's side 
and five on mother’s 180» 2, 
important in three respects, viz. marriage, 
inheritance and &s'auca* 11171. 
limits of 15922, " 

Sapindana, same as saptilikarana 

Sapindikarana, ( sradha) explained 194 n, 
195 z 2. 

Sapindya-mimamsa 18058. 

Sapmdyanwnaya, a work of S'ridharabhatts 
130, 1811, 

Sapratibandha ( daya), defined 86, 
succession to 150 ff. 

Sarasvati, oblation of rice to, as penance for 
deposing falsely to save one from death 41, 

Sarasvativilüsa, 1809. 

Sarvadhikari, rules of, about bandhus 1657, 

S'atapatha-brühmana 110, 175. 

Saudayika, a gift from affectionate kinsmen 
185, 189, 
kind of stridhana 180, 180 n 2. 
includes husband's gifts according to the 
Dayabhaga 1807 2. 
women have absolute power of disposal 
over 180, 

Sraunaka, 88, 107, 109, 110. 

S'aunga-S'ais'iri, cannot marry with persons 
of Vis' vamitra or Bharadv&ja goira 198 n. 

S'auryadhana, explained 188. 

Sea voyage, to a distant land, led to exclusion 
from inheritance 198. 

Secondary son, takes only one-fourth of a 
share, if awasa be born provided that he 
is of the same class 125, 

Sclf-acquisition, what is 88. 

Seller, to bear loss by act of God or the king, 
if he did not deliver on demand by buyer 
244, 
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Servants, of three grades, according to Brhas- 
pati 235. 

S'esa, 11221. 


S'egun, (principal) 119” 1. 

Setu, dike, or watercourse 25071. 
not to be dug in another's land without his 
permission or without giving him considera- 
tion 250. 

Severance from family of  coparcener effect- 
ed by an unequivocal declaration of inten- 
tion 8671, 86 

Shaving of head, punishment for brahmana 
261. 
as punishment for brahmana woman guilty 
of adultery with ksatriya or vais ya 260, 

Siddhinta-kaumudi, & work on grammar 
157^ 1. 

Sikhüvrddhi, kind of interest 198. 

Silpinyása, explained 228. 

Simüpaira, deed of boundary 23. 

Sin, incurred if nitya and naimittika acts 
were not performed 106» 3. 

Sins, five mortal lin 3. 


Sirgakastha, undergoing fine consequent up- 
on defeat 41. 


Sister, full, succeeds in preferance to half- 
brother where Mayukha is paramount au- 
thority 16^. 
full, takes before half-sister 162n. 
isa gotraja, bat not sagotra 161. 

Wotan heir in Benares and Bengal 162n. 
igo mentioned as gotraja by Mitaksara 
162n. 

postponed to half-brother’s son, where 
Mitaksaré supreme 1627, 

preferred to step-mother or paternal first 
cousin 1627, 

sueceeds after paternal-grandmother 161. 
takes an absolute estate in Bombay 1625. 
poverty isno ground oí preference among 
162n. 

quarter share for, in Yaj. means as much 
28 will suffice for marriago 102» 1. 

S'iva, swallowed hülühala poison produced 
at the churning of the ocean 69n 1. 

Slander of a woman, punished even if accusa- 
tion true 270. 

Slave,a man ean be a, of one of the same 
varna as himself or of one of a higher varna 
236, 236n 2. 
emancipation of, how effected 239. 
female, is to be made free if master has 
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intercourse with her and a child is born 
238. 
fifteen kinds of, according to N&rada 85n1 
297. 
has no property in what he acquires 179. 
if made by force or by robbers, is released 
by order of king 238. 
of one, cannot:be free by going:over to an- 
other 238. 
wealth acquired by a, belongs to master 289 
wealth of, acquired by selling himself or 
through master’s favour does not helong to 
master 2897 2. 
who saves his master from danger to life 
became a free man and gota son's share 
in his master’s wealth 237. 

Slavery, limited to the three classes other 
than brahmana 286. 
release from, how effected 287-288. 
to be in the descending order of the varnas 
286. 

Smürta-bhattücarya, a title: of Raghunan- 
dana 56, 75. 

Smürita, a kind of witness 81. 

Smarta kala, period of human memory, 
28n 1. , 
Smrti, more authoritative than #cira 91n 3. 
Smrtis, to be read together and supplement 

each other 170” 4. 
Smrticandriku, 12n 1 and 3, 15n 2, 85n 2, 
41n 3 &c. 
criticized by Mayüukha 178. 
Smrisamuccaya, a work 147. 
Smrüsaügraha, a work Tin 1, 78, 85, 86. 
Smrtasara, a digest of Harinatha 115n 8. 
Sodaka, same as Samanodaka, 
Someévara, author of commentary called 
Nyéyasudhbé on Tantravartika 128” 1, 129” 
Son, adopted, takes], if aurasa born after 
adoption 116. 
an only, conid not be adopted, according 
to text and older cases 111n 4. 
an only, can be now adopted 111m 4. 
born after partition, shares with son re- 
united after partition 100. 
bound to pay father's debt only when he 
was twenty years old, according to Narada 
215. 
bound to pay only principal of suretyship 
debt of father, if he received no assets 2087. 
bound to pay suretyship debt of father, but 
without interest according to ancient autho- 
rities 207. 
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éannot in life-time of father sue the father 
and paternal uncles for partition of his 
share aT n4. 

eldest, adoption of 107, 107 n. 

eldest, entitled to take family idol and pro- 
perty appertaining thereto 91 m4. 

eldest, to look after family affairs when 
father old, or is gone abroad, or is afflicted 
89. 

eldest, was given a special share, according 
to Manu 90, 

has right to demand partition of both 
movables and immovables 92m 2. 
illegitimate, of a male of three higher castes 
from a s'üdra woman, entitled to mainte- 
nance only 97. 

illegitimato, of a s"udra is entitled toa share 
after father’s death 99. 

liable to pay father's debt with interest 
214. 

liable to pay father's debt, even if he took 
no wealth, according to ancient law 216. 
liable to pay father’s debt, even when father 
living, unde: certain circumstances 215. 
not liable for father’s debt when father's 
liability arises directly from a criminal act 
( such as a breach of trust) 21771. 

not liable to pay father’s debts for wines, 
lust, gambling, for idle promise &c. 216, 

of brahmana from a s'udra woman took Yo 
of his father’s or uncle's estate 97 n 1. 

of surety liable to pay, if father stood surety 
for payment 207, 207n 2. 

of surety, liable to pay, if father stood 
surety for payment or appearance 207. 
only, should not be given in adoption ac- 
cording to Vasistha 116. 

of a patita (outcast ) born after commi- 
ssion of censured act does nob get a share 
196, 

ownership of, in ancestral property equal 
to that of father 78. 

tights of, when born after partition 99-100. 
saved father from debts, highest and lowest 
195. 

saves father from ‘ put’ bell 10821, 19571. 
though not re-united takos in preference 
io any other person, who is re-united with 
the deceased 171. 

though separated from deceased father, pre- 
ferred as heir to widow of deceased 150» 1. 
takes non-technical stridhana to the ox- 
clusion of son's son 1875 2. 
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to pay his mother’s debts, if she is poor and 
even if she forsakes him 221, 221” 2, 

was nut bound, according to somo writers, 
to pay any suretyship debt of his father 2087. 
who is re-united takes in preference to 
another son who is not re-united 174. 

Son and grandson, both liable .to pay surety- 
ship debt with interest, Where ancestor 
beoame surety after receiving monetary 
consideration 208. 

Son, grandson and great-grandson liable to 
pay debts of ancestor to fullest extent, if 
they received ancestral estate 2087, 214n 4. 

Sons, include grandsons and great-grandsons 
in certain cases 1867 2. 
liable to:pay debts of father before grand- 
sons, according to Mit. 2161 1, 
of biahmana from wives of different castes, 
shares of, on partition 96, 1087. 
of persons excluded from inheritance get 
a share, if themselves free from defects 196. 
only two kinds of, recognised in modern 
Hindu Law 1087 2. ^ 
principal and secondary 108, 
secondary, prohibited in Kali age, except 
datiaha 104. 
secondary, succeeded in the order enumerat- 
ed if ascertained to be of the same class as 
the reputed father 1037 2. 
succeed to non-technical siridhana in pre- 
ference to daughters, according to Moy (hs 
187. p 
take technical stridhana in the a been 
daughters and their issue 186. -+ ae 

Son's daughter, not a gotraja according to 
Bombay decisions 16275. 

S»üddha, übdika, meaning of 151% 1, 
monthly 151» 1. 
six-monthly 151» i. 

Srüddha, vide under Vyddhi-s’raddha, 

Srüddha-Mayükha 167. 

Srüddhas, subdivided into parvana and 
ekoddista 1287 8. 

Brem, guild of persons, b, 6, 242. 
as a tribunal 6, 6. 

Srenas, guilds 83. 
proper persons to'be witnesses in disputes 
batween 88. 

Sridhara, commentator of Bh&gavotapur&na 
91a 2. 

Sridharabhatta, paternal  grand-unele oj 
Nilakantha and author of B&oindvanirnava 
131” 1, 
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Srikrsna Tarkalahkara, 18n 4. 

Bruti, more authoritative than smrti Gin 8 

Staff, given to sacrificer on initiation 119» 1, 

Stare dectcis, principle of, applied 1592. 

State, not owner of all lands, but is entitled 
to levy tax 82. `` 

Btep-mother, entitled to:share on partition 
between her husband and step-sons 98n 1. 

Steya, theft, distinguished from sahasa 960n 1. 

Sihana, same as krama. 

Sthanakrta, a kind of document 92. 


Siridhana, cannot be disposed off by a woman 
by will, where husband survives her and 
does not consent to will 180n 3. 
divided into paribh&sika and aparibhásika 
by Mayukha 176n 2. 
four different modes of succession to, ac- 
cording to Maytikha 182n 8. 
given widest meaning by Mitaksar& 176” 2. 
heirs to, after husband or parents, accord- 
ing to Brhaspati 189. 
husband has nq dominion over wife's 181. 
husband is not’ master of, when children 
living 187. 
if consumed with a woman's consent, should 
by restored without interest 181. 
meaning of, restricted by judicial decisions 
176n 2. 
non-technical, taken by sons in preference 
to daughters, according to Mayukhs 187. 
of anvadheya kind, taken by sons and 
daughters together 188n. 
of six sorts, according to Manu 176. 

-of woman married in asura form and dying 
without issue goes to parents 189. 
order of succession according to Mitaksara 
and Mayükha 1627 1. 
power of woman over, is subject to control 
of husband, except as to Saudayika 180n 3 
promised by husband must be paid by sons 
as if it were a debt 178. 
Property. acquired by adverse possession, 
whether becomes 1777. 
Property acquired by a woman by mecha- 


nical arts or from a stranger, is not 179, 
179 2, 


property given:by will is anvddheya 188n. 
property inherited by a fomale from a male 
or female is not, according to P. C. in all 
‘provinces except Bombay 176n 2. 

share obtained by mother on:partition with 
gons is not'176n 2. 

succession to anvüdheya kind of 182. 
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succession to maiden’s 191, 191% 1. 
succession to, not precluded by unchastity 
1882. ji 
taken by ijather’s heirs when woman dies 
without issue and marriage was in un- 
approved from 187. 
taken by husband’s heirs when woman dies 
without issue and marriage in approved 
form 187. 
technical, heirs to 1847 8. 
unchastity of daughter no bar to her in- 
heriting mother's 1912 8. 
what is, according:to Yajüavalkya 177. 
Student, perpetual, excluded from share 193. 
Subhadr&, not e real sister of Krena, but only 
a cousin, according to Tantravartika 1281 
129n. 
whether maternal 
Arjuna 128n 1. 
Sub-mortgage, 24. 
Subrahmanya, a priest who is an assistant 
of the Udgatr 90n 2. 
Subrahmanya, loud invocation ‘addressed to 
Indra in Jyotistoma 907 2. 
Substances, useful in sacrifices, ate kratvar- 
tha 105n 8. 
Succession, to anvadheya stridhana 182, 
183”, 
to re-united coparcener 1708. 
to re-united members:is, as a general rule, 
by survivorship 1780. 
to sapratibandha daya 150f. 
to sulka 190. 
Sudaráanacárya, ‘commentator of Apastam- 
bagrhya 109 ^1. 
Suddhiviveka, a work of Rudradhara 115, 
116 n1. 
S'üdra, abusing & brabmana was to suffor 
corporal punishment 252. 
cannot: be given away in vióvajit sacrifice 
85 n1. 
could enter the order of sannyāsa, accord- 
ing to Nilakantha 286 74. 
could not be appointed judge or councillor 


uncle’s daughter of 


could ‘not be a: sanny&sin according to 
dharmasutras 286 n4. 

entitled to adopt 115. 

may perform homa in adoption: through 2 
brahmana 115. 

fined for making livelihood by passing him- 
self off as a bráhmana 274. 
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has to serve persons of the three higher 
Castes 8501, 
ifs party to a litigation was to be chained 
when ünable to furnish surety 20, 
ordeal of poison and of heated golden masa 
Proper for 44, 
penance for, for deposing falsely to asve a 
man'slife 41. 
punished for wearing marks peculiar to 
twice-born men 971. 
punishment for, having intercourse with 
women of higher castes 267. 
atriking one of a higher class was to lose 
the limb with which he struck 264. 
io adopt a daughter's or sister's son first, 
if available 112 «1, 182. 
Badra ascetic, heir to 167 n2, 
Sukranitisira, 81 ná. 
Suka, kind of stridhana defined 178, 178 n1. 


Sumantu, 261 
Summoning, of defendant, rules as to 9, 
Sunday, the most proper day for undergoing 
ordeals 47, 
S'uügas, a subdivision of Bhiradvaja gotra 
128 », 
Bureties, 906-909. 
liabilities of several 208-909. 
who cannot be accepted as 19. 


Surety, member of undivided family could 
not be, for another member 148. 
of three kinCs according to Yaj. 206. 
of four kinds according to Brhaspati 206, 
taking of, from a man who speaks ofin- 
juring others 252. 
to be taken from plaintiff and defendant 
19. 
when made to pay by creditor entitled to 
demand double from the principal debtor 
209. 

Sutherland, 1197 2. 

Suvarna, equal to 16 masas 240n 2. 

Sva, meaning of 84. 

Svawni, meaning of 269, 

Svastivdcana, 56n 1, 1827 3. 

Svaiva, distinguished from svdtantrya 79, 

Svayam-dattia, a kind of secondary son 108. 

Svrsstakri (fire ), homa is offered to, at the 
termination of a sacrificial act 1107 2, 

Swearing, by feet of idols or br&hmanas 
did not decide finally till Inpse of certain 
days without befalling of divine or royal 
displeasure 248n. 
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Tadguna-sathwijnzna, a variety of bahuvrihi 
146n 4, 

Tattiriya Aranyaka, bT. 

Tartiniyo-samheti, 108% 1, 176n 1, 100m 1, 
2922, 

Tantra, meaning of 109, 145n 1. 

Tantrata, single joint performance 49. 

Tantraratna, a work of Pirthasarathimie ra, 
explaininy S'abara and Kumirila 84, 84n 8. 

Taniravartika, 85n 1, 198n 1. 

Taxation, none on lands and houses donated 
to learned brahmanas 242, 

Telang J 186n 2. 

Theft 256 ff. 
loss by, to be made good by surrounding 
villages, if committed beyond one kros’s 
from a village 258. 
loss by, to be made good by village if com- 
mitted within its borders and footmarks 
do not go out of ib 258. 
loss by, to be made good by simantas and 
governors of districts 258, ° 
loss by, to be paid by village to which foot- 
marks of thief traced 258, 
of horses and elephants and metals, how 
punished 258, 

Thief, duty of catching a, on the owner of 
land where theft committed 258, 
to restore price of thing stolen in addition 
to punishment 259, 

Thieves, nine kinda of 957. 
of two classes 256n 2. 
open, who are 255. 
secret, who are 257. 

Time, proper for investigating causes of liti- 
gants 6. 

Title, sources of, seven according to Manu 
226n 8. 

Todarünanda, a work 81. 

Todaramalla, compiled the encyclopaedia 
called 'Todar&nanda 81. 

Tongue, cutting off, as punishment 252, 

Transfer of Property Act 2187 2. 

Transgression of conventions 241-948. 

Treasure, 1f found by king was to be divided 
by him between himself and bribmanaa 
929. 
if found by learned brahmana was to be 
taken entirely by him 229. 
if found by onenot& brahmana, how djs- 
posed of 229, . 
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if not reported to king entailed loss of 
whole and also fine 229, 

if proved to belong to a person should be 
given to him after deducting {sth for the 


finder and t for king 229. 


Treasure Trove Act (Indian) 229n 3. 

Trees, growing on one’s land and spreading 
on another’s land 950. 
ownership of fruits and flowers of, when 
growing oñ% the boundary between fields 
250. EA 

Tribunale, oliot than king's court 5, 5n 1. 
their gradation 5. 

Trusts, basis of the law of, in ancient India 
285n 1. 

Twins, one born first is senior among, accord- 
ing to Manu 90. 
one born last is senior, according to a 
medical work and Bhagavata 90, 91. 

Uddh@rapaira, deed of debt, 93. 

Unchastity— vide under daughter, mother, 
widow. 
no bar fo succession to siridhana 189n. 
of daughter, no bar to her inheriting stri- 
dhana property 191» 3. 

Untouchables, disputes among, should not 
be decided by kingin court, but by ordeals 
common among them 45. 

Untouchables, witnesses for, who should be 
38. x 

Upadhi,, fraud and also condition 288x 3. 

Upadhi, meaning of 24, 24n 9. 

Upakrama, opening words of a passage, 

1247 1, 
Upakurvüna, an ordinary student who in- 


tends to become a householder 1677 1, 193” 
2. 


Upanayana, can be performed of male only 
108. " 
of a brahmana at the age of eight 108. 
Upanidhi, defined 9922. 
distinguished from niksepa 299« 1, 
Upanyasa, explained, 187. 
Upapaiakas, 951. 
Upesamhara, narrowing down of a sentence 
114” 1. 
Usage, is transcendental law, according to 
Manu 169n 2. 
of country to determino whether there is 
conflict between smrti and ācāra 91. 


of country, to determine validity of writ- 
ings 24, 
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relied upon 114. 

Usages, of country, to be taken into account 
in deciding cases 7. E 
of country, caste or family should be re- 
spected by king 7. 

U$anas, 84, 917, 246, 253. 

Utkoca, bribe, what is 284. 

Uttara, a kind of witness 31, 

Uttara, reply of defendant; vide under reply ; 
14. 

Vücaspatimióra, & great authority in Mithila 
Tm 9, 16, 

Vàcyo, literal sense 1215 1. 

Vada, explained 2m 2. 

Tadavü, a female slave 238, 

Tadha, corporal punishment 252n 1, 

Vagdana, betrothal 191, 1912 2, 

Vaidya, one possessing learning 138, 

Vaijayanti, & work of Nandapandita 158n 1. 

Taiávadeva, 146n1. 

Tawühika, explained 189. 

Vüjapeya, one of seven soma sacrifices 
246n 3. 

Vajasaneya-samhita, 51, 55, 110, 261n 4. 

Takya, one cf the six means of correctly 
interpreting Vedic texts 1051 4. 

Vakyabheda, meaning of 90n 1. 
isa fault, according to Mimarnsi 90n 1, 
128n 3. 
fault of 1687 2. 
not permitted 1217 2. 

Validity, of documents 24. 

Vanaprostha, heir of 167. 

Targa, & group or association in general 
88n 1. 
what isa 88. 

Vartika, 245n 4. 

Varuna, lord of waters 68, 68» 1. 
lord of kings and punishment 27571. 
uotes goof and evil deeds of men 2757 1. 

Vasistha, 99, 80, 917 1,101, 104, 105, 112, 121, 
124, 187, 169n4, 1927, 193, 195, 1957 2» 
198» 2, 200, 204, 2297 2, 961, 267. 

Vasudeva, son of S'üra and brother of Kunti 
or Prtha 1285 1. 

Vasus, eight 48. 

Ved&ügas, lores subsidiary to Veda study 50. 

Vedüntasütra, 160n. 

Vendor, may resell to another, if purchaser 
does not accept dolivery 245. 
receiving price but nob delivering article 
liable to pay interest . 
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Vidheya, predicate or proposition to be laid 
down 4272, 7972, 

Vidhisinjunctive text 7773, 106 52. 

Vidyddhana, gains of learning 135 2. 
when the gelf-acquisition of the acquirer 
185 n2. 

VejndineSvara, 27 2 5, 61, 62, 69, 92, 105, 125, 
149 &c, 
agreement of, with Mayükhsa 107. 
criticized by Maytikha 156, 157-158, 170. 

Vinadi, time spent in reciting sixty long 
syllables 54, 5471. 

Virantitrodaya, 9n9, 1163, 12n1, 19n4 
151, 35 n 1, 32 n 2, &c. 

Viruddha, solf-contradictory or opposed to 
usages of a country or town 13, 

Vifesana, attribute of a thing 7871. 

Viseaya, thing having attributes 7871. 

Tamu, 41, 45, 58, 88, 94, 100, 156, 218 2. 1, 
200, 215 n 2, 229 n 4 and 5. 

Vignudharmasittra, G5 n2, 71, 167, 177, 196, 
304 11, and 2, 215, 919, 220 n3, 296 n2, 287, 
240, 251, 251 n3, 255, 255 n4, 

Visuddhipatra, deed of purification 28. 


Viseajit, & sacrifice in which the saorificer 
gave away his all S1 n4, 82, 
sons and other relatives cannot be given 
away in 82. 
Visvarüpa, Tni. 
Vitandü, explained 2 m3. 
Vitasti. equal to twelve angulas 64. 
Vwüdacintümani, ot Vacaapatimis’ra 758, 
166 n8, 177 n1, 217 n1, 289 n2. 
Vivddarainakera, 90 n8, 92 n1, 1008, 108 
n1, 156, 190 »9, 197 n1, 218, 914, 939 9, 
257, 268 n1. 
Vivita, place for storing grass, wood &c. 246. 
Vrüia, meaning of 242, 248 nl. 
Vrddha-Gautama, : 130. 
Vrddhar-Manu, 248, 
Vrddha-Yajnavalkya, 149. 
Vrddhi-$raddha, 1823. 
Vriti, sale or gift of, forbidden 233. 
function of & word 8373, 
three kinds of 88 n3. 
meaning of, 181. 
Vritis in grammar, are five 157 n1. 
Vyahrtis, mystic syllables, bhüh &c. 
116, 188 n4. 
Vyakhyagamya, a kind: of faulty reply( in- 
telligible only on explanation ) 15. 


74 n5, 
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Vyasa, 4, b, 8, 10, 21, 28, 85, 85 n9, 61, 55> 
67, 94, 185, 186, 189, 141, 178, 198, 200, 
208, 205, 214, 226, 288, 2406, 957. 

Vyastapada, a kind of faulty reply ( setting 
upa different cause of action) 15 

Vyatireka, method of 179 n5, 

Vyavahüra, defined 2.. 
four stages or parts of 17. 

Proper time for investigating 6. 

Vyavahàramütrkü, a work of Jimitavahana 
9 n2, 4 n2, 14 n4, 15 gg, 1049: 19 1. 

Vyavaharapadas, eighteen, Snumerated by 
Manu 2. r$ 

93 "1. 


defined 29. 

Vyavahürapürijata, 

Vyüvahürika, meaning of 2177 1. 

Wages, non-payment of » 
of cultivator, if none stipulated 299. 
one-tenth of profits of trade or crop, if none 
settled beforehand 289. _ 
to servant in proportion to the distance 
travelled, if goods stopped or seized on the 
way 240, 
Washerman, fined for wearing articles given 
for washing or for selling them &c, 224, 
Water, rights to, of a joint family are pre- 
sumed to be kept common at partition 140. 

Watercourse; vide under setu. 

Wealth, according to Devala, is meant for 
sacrifices 182. 

Well, constructed on anothea land 9250. 

Wells, rights to, are indivisible among mem- 
bers of a joint family, if they are unequal 
142, 142» 1. 

West J 186n 2. 

Westropp C. J. 192». 

Whipping, 8s punishment for herdsman when 
cattle stray into fields and pastures 246, 
Whole blood, and half blood, distinction bet- 

ween, not to be carried beyond brothera 


and their sons, according io "Bombay deci- " 


sions 159n. 

distincation between, sedis by Privy 
Council as regards heirs of the same degree 
159n. 

preference of, over half blood, extends to 
all heirs of same degree 168» 1. 

Widow, according to some, could not per- 
form the parvana s'r&ddha of her husband 
150” 1. 
after inheriting property does not forfeit it 
for subsequent unchastity 158” , 
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4 


306 


alienation By, validated by consent of re- 
versioners 1517 2. 

can adopt according to Madras decisions, 
with husband's authority or authority of 
his kindred 1162 2. 

can adopt without husband's authority ac- 
cording to Mayükha, provided he has not 
forbidden her 116n 9, 117. 

cannot adopt at all according to Dattaka- 
mimémea 116» 2. 

cannot alienate immoveable property except 
for legal necessity or with consent of pre- 
sumptive heirs, accotding to modern deci- 
sions 151n 2. . at 

cannot dispose of moveables by will 151 2. 
cannot sell immoveable property without 
consent of kinsmen 151. 

even of an undivided coparcener entitled 
to adopt according to latest P, C. decision, 
even without permission of husband and 
without consent of coparceners 118 n. 
expenses of pilgrfinage of, a legal necessity, 
uf for benefit of husband's soul 152 21. 
gift by, if consented to by reversioner, 
would be binding on him 151% 2.: 

has absolute power over movables given by 
the husband or inherited by her 1817. 
has larger power over movables during her 
life-time 157 n2. 

has large powers of disposition for religious 
and charitable purposes and for spiritual 
welfare of husband 151 n1. 

has no unrestricted power to make gifts 
even for the spiritual welfare of her hus- 
band 152%. 

if chaste and observant of vratas, goes to 
heaven even withoutason 152, 

Widows, of gotraja sapindas are admitted as 
heirs in Bombay on the ground of positive 
acceptance and usage 1607. 

of gotraja sapindas, when taking as heirs 
take only limited estates 160 n. 

of gotraja sapında, of one line exolude in 
Bombay a male of a remoter line 163 «1. 
of person dying sonless and separated. has 
no power of #bsolute disposal over property 
inherited by her 15171. 

postponed to son of deceased, though sepa- 
rated 1501. 

remarried, cannot givo away in adoption 
her son from first husband 10471, 

right of maintenance lost by unchastity 
120 n8, 
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should adopt with the consent of father-in- 
law orin his absence of husband's kindred 
according fo Maytikha 182. 

succeeds to husband's estate if she be 
chaste 150. 

Wife, if reunited with deceased husband is 
postponed to males who are re-united 174: 
liability of, for husband's debts 220. 
may alienate property for payment of even 
barred debts of husband 162 71. 
not competent to make a gift of even 
movables 152 n. 
may forfeit her right of maintenance by 
subsequent unchastity 153 n2, 
not disqualified for inheriting husband's 
estate, if husband condoned unchastity 
150 48, 
not entitled to maintenance from separated 
relatives of husband 159 n2. 
of an undivided coparcener, was not en- 
titled to adopt without authority of hus- 
band or his coparceners according to Bom- 
bay decisions, 118 n1. 
of a gotraja sapinda is excluded as heir by 
any male of the same line 163 n1. 

Wife, share of,on partition between her 
husband and sons, depends upon the ex- 
tent of siridhana 93 — 94. 

Will, germs of, found in a verses of Katy&- 
yana 235, 285 n1. 

Wills, not recognised by ancient Hindu law 
24 n1. 

Windows, not to be opened soas to command 
a view into the apartments ofjothers 249° 

Wives of persons excluded irom inheritance 
entitled to maintenance, if chaste 197. 

Witness, a single, generally not sufficient to 
prove a cause 81. 

a single, when sufficient to prove a cause 
82. 

a person having knowledge of a matter, but 
refusing to be a, was to be fined 40. 

one member of a joint family could not be 
a, for another member 148. 

one who deposes of his own accord without 
being cited as, is not a proper 98. 

Witnesses, 31-34. 
are those who have seen. heard or experi- 
enced the matter is dispute 81. 
faults of, may be pointed out by opposite 
party 84. 
how sworn, when of brihmana and other 
castes 89. 
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how to decide, when there is conflict: of 
testimony of 89. 
indications of falsity of 37. 
latent defects in, must be declared by 
opponent 36. 
manner of questioning 87. 
meeting with calamity within seven days 
after deposing, are to be declared false 40. 
men of all castes may be 88. 
minimum number of, requisite in a cause 
81. 
of twelve sorts, according to Brhaspati 31. 
patent defects of, should be considered by 
court of its own motion 85. 
proper, in disputes among untouchables 
88. 
to be'examined in presence of parties 87. 
to be examined in presence of subject 
matter, when 97. 
to be examined, in presence of image of 
S'iva in cases of homicide 88. 
what party’s to be heard first 19. 
when may depose falsely 41. 
when the oaly means of proot 21, 
who are declared to be generally incompe- 
tent, may in exceptional cases be examined 
94. 
who are not fit to be 88. 
who are proper 82 - 83. 

Wives, if more than one, divide deceased 
husband's estate 155. 

Woman, has no independence at any time 
117. 
has no svdtanirya over stridhana ( except ) 
( saud&yika ) during husband's life though 
she has svatva, 19. 
Hindu, is not disqualified by reason of sex 
from entering into a contract 18023. 
not a slave, becomes a slave if she married 
a slave 239. 
passed by marriage into husb nd’s gotra, 
188 n1. 
performing religious acts for hor benefit 
in the next world without permission of 
husband, son &c. does not get the fruit of 
that act 117. 
retained her father’s gotra, if married in 
unapproved form or was made putrika, 
188 n1. 
who has been raped, to be given bare main- 
tenance or to die if she chooses 264 - 265. 
whose husband is living can adopt with 
husband's permission 192. 
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whose husband is living has no absolute 
dominion over stridhana, except an to sau- " 
dáyika 179. 

Women, authorised to taka part in Vedic 
rites along with their husbands 115 n5. 
born in the family, take absolute estates 
when succeeding as heirs 1607. 
by marriage pass into gotra of husband 
16071, 11771. 1 
entitled to adopt 136. 
have no absolute dominion over immove- 
able property given Sy husband 180, 
have same rules of conduct Bresoribed for 
them ass'dras 116, 
none as heirs to males in the whole of India 
except Bombay and Madras, unless they 
are expressly named in the smrtis 160m. 
not to give or receive a son in adoption 
without husband's permission 115. 
of northern India drank liquor T. 
only five, mentioned as heirs to males in 
the smrtis 160 n. 
proper witnesses in disputes among women 
88. 
when liable to be summoned to appear per- 
sonally 10. 

Word, same, cannot be held to be used in 
two senses in the same sentence 83. 

Work, divided into pure and pure by 
Narada 287 ni. 
impure, whatis 237 71. 

Yacita, a thing borrowed on a marriago or 
the like occasion 82, ` 

Yacitaka, interest on, when allowed 

Yadrechska, a kind of witness 81, 

Yajnas, five daily 145 n2, 146 n2. 
to be performed by managerof family alone 
when ib is re-united and = take food to- 


eo: 


199, 


gether. e 
Yajnavalkya, 9,8, 4, b, &c. 
Yama, 212, 269. 


Yarn, increase in weight of, when given for 
being woven into cloth 224.° 

Yat, excluded from a share 198. 
texts about his exclusion from share do not 
apply to s'üdra ascetic 199 n2. 

Yautaka, kind of stridhana 184. 
goes to unmarried daughters and not to 
the son 184. 

Yogahsema, 189, 140 - 141. 

Yojana, equal to four kros'as 61. 

Yukti, presumption from circumstances 27, 


